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C ommission recognized this factand began to au thorize u tilities to inclu d e1

the financingcosts of plants in rates before they were completed .This was2

d one in generalrate cases by recognizing the financing costs associated3

withconstru ction workin progress (“C W IP ”)as an expense forratemaking4

pu rposes.The C ommission has historically allowed acompany to apply its5

weighted average costof capitalto its C W IP to d etermine the amou ntof6

revenu e need ed to su pportthe common stockand bond s issu ed to finance7

constru ction. The weighted average cost of capital is the amou nt of8

revenu e thatthe C ommission has d etermined to be necessary to su pport9

investmentof capitalin the u tility,specifically,to pay d ebtservice on10

bond s and allow areasonable levelofearningto su pportcommon stock.11

B u tthis C W IP based approachrequ ired the u tility to file generalrate12

cases d u ringplantconstru ction. This prod u ced rate ad ju stments thatwere13

stair stepped in one ortwo-year intervals.SC E & G su ccessfu lly u sed this14

approach when bu ild ing its lastcoalplant,C ope Station (1995),and its15

mostrecentcombined cycle natu ralgas plant,JasperStation (2004).D u ring16

constru ction,there were a totalof six separate rate ad ju stments which17

placed some partof the financialcosts of the capitalspenton those plants18

into rates.19

C ope and Jasper,however,took three to five years to bu ild ,not20

twelve as is the case for nu clear.O u tlays for those plants were in the21

hu nd red s of millions of d ollars,notbillions. If this approach were to be22
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u sed to su pportanu clearconstru ction project,itwou ld requ ire SC E & G to1

litigate fu llelectric rate cases every yearortwo forapproximately 12 years.2

N eitherSC E & G norits investors consid ered this to be practical.3

Disallowances. The second challenge u tilities like SC E & G faced in4

base load constru ction was the threatof constru ction costd isallowances.5

Investors are sensitive to very smallchanges in retu rns.E ven ‘minor’6

constru ction cost d isallowances can hit investor retu rns with crippling7

force.Forexample,ittakes only afive percentd isallowance of principalin8

agiven year— $50 million on a$1 billion investment— to cu taten percent9

retu rn in half.E ven asmalld isallowance tod ay ind icates the potentialfor10

fu tu re d isallowances as constru ction progresses.Therefore,even small11

d isallowances can d rive investors away and make itimpossible forau tility12

to complete aconstru ction projectd u e to lackoffinancing.13

These financialrealities are facts thatopponents of nu clear power14

u sed to greateffectin the lastnu clearconstru ction cycle.They u nd erscore15

why SC E & G believes thateven a smalld epartu re from the terms of the16

B L RA cou ld cau se the investmentcommu nity to fu nd amentally change its17

assessmentofSC E & G’s fu tu re regu latory risk.18

The BLRA. In response,the Sou th C arolina GeneralA ssembly19

ad opted the B L RA . Itallows forannu alrate ad ju stments throu gh revised20

rates filings to coverthe financingcosts of approved nu clearconstru ction21

projects pend ingtheircompletion.Financingcosts are based on the same22
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weighted average costof capitalthatapplies u nd erthe C W IP method .A s1

with the C W IP method ,before a plantgoes into service,only financing2

costs may be recovered u nd erthe B L RA ,notthe costof the plantitself.3

The B L RA carries forward the key concepts of the C W IP method bu td oes4

so withou trequ iringfu llrate cases eachyearwhichwou ld notbe practical.5

A s to d isallowances,the B L RA provid es an opportu nity for the6

C ommission to review the pru d ency of constru cting the plantin d etail7

before constru ction begins. O nce the pru d ency d ecision is mad e,8

d isallowances are permitted if (a)the constru ction d oes notproceed within9

the originally approved costand constru ction sched u les and (b)sched u le10

amend ments su ch as the u pd ates thatare requ ested here are notmad e. A s11

to the second point,the B L RA states that the C ommission will grant12

requ ests for amend ment as long as “the evid ence of record ju stifies a13

find ingthatthe changes are notthe resu ltof impru d ence on the partof the14

u tility.”S.C .C od e A nn.§ 58 -33-27 0(E )(1).15

Und er the B L RA ,pru d ency reviews are mad e based on plans and16

forecasts before constru ction begins.The C ommission d etermines whether17

ornotitis pru d entto proceed withthe projectu nd erthe constru ction plan18

and withthe contractors and E P C contractproposed by the C ompany.The19

initialplans and forecasts can then be u pd ated so longas the u pd ates are not20

the resu lt of impru d ence by the u tility. This assu res the financial21

commu nity thatd isallowances based on after-the-factpru d ency challenges22
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willnotimpairtheirability to recoverthe capitalthey investin the project1

u nless there is impru d ence by the u tility in ad ministeringthe project.2

Q. WHAT DO YOU BELIEVE TO BE THE POLICY BEHIND3

LIMITING THE PRUDENCY REVIEW IN UPDATE DOCKETS TO4

THE PRUDENCY OF THE OWNER IN MANAGING THE5

PROJECT?6

A . In consid ering d isallowances,the B L RA properly focu ses on the7

u tility as ownerof the projectand those cases where the u tility has cau sed8

ad d itionalcostto be incu rred throu gh impru d ence in its role as owner.9

M ore specifically, in this project,the C ommission properly looks to10

SC E & G as ownerforpru d ence in11

 constru ction oversight;12

 obtaining licenses and permits for the Units inclu d ing N RC13

licenses,and complyingwiththose licenses and permits;14

 ad ministeringthe E P C C ontractand enforcingits terms;15

 resolvingd ispu tes withthe E P C contractors;16

 constru ctingtransmission facilities to su pportthe Units;17

 recru iting,hiringand trainingofoperatingstaff forthe Units;18

 d eployinginformation technology (“IT”)systems to su pportthe19

Units;20
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 d rafting and obtaining approvalof the operating,maintenance1

and safety plans forthe Units;and2

 performingallthe tasks thatfallu nd erthe head ingof operational3

read iness forthe Units.4

The B L RA provisions as to costand constru ction sched u le u pd ates5

properly focu s on those aspects of the project that the C ompany can6

control,specifically its own pru d ence as ownerin ad ministeringthe E P C7

contract,overseeingthe contractor’s workand performingthe workthatis8

the owner’s d irectresponsibility.O ther risks related to constru ction are9

reviewed in the initialB L RA proceed ing when the E P C contract,E P C10

contractor,and other aspects of the project are being approved .The11

d ecision to approve a project u nd er the B L RA is a d ecision thatit is12

reasonable and pru d entto assu me the risks ofproceed inggiven the terms of13

the E P C contract,the review of the E P C contractor,and the othermatters14

consid ered .15

Q. IS THIS POSITION CONSISTENT WITH THE COMMISSION’S16

PRIOR RULINGS UNDER THE BLRA?17

A . In the 200 8 proceed ings,the C ommission and the parties reviewed18

the risk factors associated with this projectand conclu d ed thatthe project19

shou ld proceed u nd erthe terms of the B L RA in spite of those risks.B ased20

on its review ofthatinformation,the C ommission ru led as follows:21
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The C ommission's approval of the reasonableness and1
pru d ency of the C ompany's d ecision to proceed withconstru ction of2
the Units rests on athorou ghrecord and d etailed investigation ofthe3
information known to the C ompany and the parties atthis time.4

O nce an ord eris issu ed ,the B ase L oad Review A ctprovid es thatthe5
C ompany may ad ju st the approved constru ction sched u le and6
sched u les of capitalcostif circu mstances requ ire,so long as the7
ad ju stments are notnecessitated by the impru d ence ofthe C ompany.8
S.C .C od e A nn.§ 58 -27 -27 0(E ).The statu te d oes notallow the9
C ommission to shiftrisks backto the C ompany....In ad d ition,risk10
shiftingcou ld jeopard ize investors'willingness to provid e capitalfor11

the projecton reasonable terms which,in tu rn,cou ld resu ltin higher12
costs to cu stomers.13

14
O rd er N o.2009-104(A ),p.92. O n appeal,the Sou th C arolina Su preme15

C ou rt d escribed that ord er as “a very thorou gh and reasoned ord er.”16

Friends of Earth v. Pub. Serv. Comm'n of S. Carolina,38 7 S.C .360,37 2,17

692 S.E .2d 910,916 (2010).The cou rt stated that “the C ommission18

ad d ressed eachand every concern A ppellantpresented ....”Id.19

Q. WHAT INFORMATION ABOUT RISKS DID SCE&G PLACE20

BEFORE THE COMMISSION IN 2008?21

A . W hen SC E & G filed forB L RA approvalin 2008 ,itplaced before the22

C ommission an extensive assessmentof the risks and u ncertainties of this23

project.SC E & G also placed before the C ommission its choice of E P C24

contractors,its plan forconstru ction of the Units,and the terms of the E P C25

C ontract u nd er which su bcontractors wou ld be selected and the Units26

wou ld be constru cted .SC E & G explained :27

SC E & G has reviewed the risks related to constru cting the Units28
carefu lly and overan extend ed period oftime.Ithas compared those29
risks to the risks of the otheralternatives thatare available to meet30
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the energy need s of its cu stomers and the State ofSou thC arolina...1
. SC E & G has conclu d ed thatconstru cting the Units is the most2
pru d entand responsible cou rse itcan take atthis time to meetthe3
base-load generation need s ofits C u stomers....4

5
… In the end ,this project’s ability to meetits cu rrentsched u le and6
costprojections willd epend on the cu mu lative effectof those risk7
events thatd o occu ron the sched u le and costprojections contained8
in this A pplication.9

10
P etition,D ocketN o.200 8 -196-E ,E xhibitJ,p.12.11

SC E & G’s 200 8 B L RA application acknowled ged that, “[f] or a12

projectofthe scope and complexity ofthe licensingand constru ctingofthe13

Units,any listof potentialriskfactors compiled atthis stage of the process14

willnotbe exhau stive.”P etition,D ocketN o.200 8 -196-E ,E xhibitJ,p.12.15

W ith that caveat,SC E & G listed the specific risks that seemed most16

importantatthe time.A mongthe risks specifically enu merated atthattime17

were many,if notall,of the risks thathave resu lted in the cu rrentu pd ate18

filing:19

 M od u le prod u ction:“Itis possible thatmanu factu rers of u niqu e20

components (e.g.,steam generators and pu mpassemblies orother21

large components or mod u les u sed in the Units) and22

manu factu rers of other sensitive components may encou nter23

problems with their manu factu ring processes or in meeting24

qu ality controlstand ard s....A ny d ifficu lties thatthese fou nd ries25

orotherfacilities encou nterin meeting fabrication sched u les or26
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qu ality stand ard s may cau se sched u le or price issu es for the1

Units.”2

 C onstru ction E fficiencies: “The projectsched u le and costs are3

based on efficiencies and economies anticipated from the u se of4

[stand ard ized d esigned and ad vanced mod u lar constru ction5

processes] ....H owever,stand ard ized d esign and ad vanced6

mod u larconstru ction has notbeen u sed to bu ild anu clearfacility7

in the United States to d ate. The constru ction process and8

sched u le is su bjectto the riskthatthe benefits from stand ard ized9

d esign and ad vanced mod u lar constru ction may notprove as10

greatas anticipated .”11

 Rework:“[N ] o A P 10 0 0 u nits have yetbeen bu ilt.A ccord ingly,12

problems may arise d u ringconstru ction thatare notanticipated at13

this time.These problems may requ ire repairs and rework to be14

corrected . Repairs and rework pose sched u le and cost risks15

resu ltingbothfrom the repairs and the reworkitself,and from the16

time and expense requ ired to d iagnose the cau se of the problem,17

and to plan, review and approve the work plan before18

implementation.”19

 Scope C hanges: “[S] cope increases can resu ltfrom changes in20

regu lation, d esign changes, changes in the d esign and21

characteristics of components of equ ipment,and other similar22

ORS EXHIBIT GCJ - 5
Page 89 of 303

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

8
of490



39

factors....Scope changes representan importantcategory of1

riskto whichthe projectis su sceptible.”2

 D esign Finalization:“[T] here is engineeringworkrelated to the3

Units thatwillnotbe completed u ntilafterthe C O L [C ombined4

O peratingL icense] is issu ed .A ny engineeringord esign changes5

thatarise ou tof thatwork ...cou ld impactcostsched u les or6

constru ction sched u les forthe Units.”7

See C ombined A pplication,D ocketN o.200 8 -196-E ,E xhibitJ,p.6-12.8

In lightof these risks,SC E & G expressly acknowled ged in 200 8 that9

costand sched u le u pd ates mightbe requ ired .The C ommission agreed that10

u nd erthe B L RA these u pd ates wou ld be allowed so longas they were not11

d u e to the impru d ence ofthe u tility.12

Q. WHAT DO THE OUTSTANDING COMMISSION ORDERS SAY13

ABOUT THE EPC CONTRACT?14

A . In O rd er N o.2009-104(A ),the C ommission ru led that “[a] key15

componentof the pru d ency review envisioned by the B ase L oad Review16

A ctis a review of the reasonableness and pru d ence of the contractu nd er17

which the new u nits willbe bu ilt.”O rd erN o.2009-104(A )atp.7 0. The18

C ommission pointed ou t that in the 200 8 proceed ings “[a] nu mber of19

intervenors have raised qu estions concerningthe d egree of price certainty20

provid ed by the E P C C ontract.”Id. atp.7 3. H owever,the C ommission21

noted thatthis issu e has been ad d ressed in the testimony of the C ompany’s22
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witnesses who “testified thatin the E P C C ontractthe C ompany sou ghtto1

obtain the greatest d egree of price assu rance possible, with d u e2

consid eration to the costthat[W E C /C B & I] wou ld charge for accepting3

ad d itional price risk.”Id. The C ommission conclu d ed that “the E P C4

C ontractcontains reasonable and pru d entpricing provisions,as wellas5

reasonable assu rances of price certainty foraprojectof this scope.” Id. at6

7 4.7

M r.B yrne and I were involved in the negotiation of the E P C8

contract,which tookovertwo years afterW E C /C B & Iwas selected as the9

preferred vend or.D u ringthose negotiations,we gave seriou s consid eration10

to obtaining fixed or firm pricing for C raftL abor,N on-L abor C osts and11

some orallof the potentialscopes of workfallingin the Time & M aterials12

(“T& M ”)categories. The E A C costad ju stments presented for review in13

this proceed ing,apartfrom change ord ers,are allfou nd in these categories.14

A s ind icated in O rd erN o.2009-104(A ),we d etermined thatthe price15

SC E & G and SC E & G cu stomers wou ld have paid for price certainty for16

these items was prohibitive.In 2008 ,we d id negotiate fixed orfirm pricing17

formore than 50% of the E P C C ontract.Since thattime,we have extend ed18

price assu rance to approximately two-third s of the contact throu gh19

su bsequ entnegotiations withW E C /C B & I.O u rconclu sion in 200 8 was that20

the premiu m to fix the prices forthe remainingE P C costcategories was too21
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high.The C ommission expressly approved thatd ecision as reasonable and1

pru d entin O rd erN o.2009-104(A ).2

In spite of the increased costs we are consid eringtod ay,the d ecision3

to forego price certainty in 200 8 was the correct d ecision. I have4

participated in the E P C C ontractnegotiations and can affirm thatthe cost5

increases we are facingtod ay d o notexceed the costthatwou ld have been6

paid forad d itionalfixed price assu rances u nd erthe E P C C ontract.7

Q. SHOULD THE COMPANY POSTPONE UPDATES TO THE8

SCHEDULES UNTIL ISSUES RELATED TO SCHEDULE AND9

COST DISPUTES WITH THE CONTRACTORS ARE RESOLVED?10

A . N o.Itwou ld notbe pru d entforthe C ompany to d eferu pd atingits11

costand constru ction sched u les u ntilalatertime:12

1. W e d o notknow when amore appropriate time wou ld be.W hile we13

wou ld hope thatou rd ispu tes withthe contractors can be resolved by14

negotiations,there is no timetable forthose negotiations.Iflitigation15

is requ ired ,the cou rtproceed ings in amatterthis complex cou ld last16

five years or more.The finalresolu tion mightcome wellafterthe17

projectwas completed .18

2. The mostimportantyears forfinancingthe Units willbe 2015-2017 .19

D elayingad ecision on these costs willinjectsignificantu ncertainty20

in the financingplan atthe exactwrongtime.21
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3. If SC E & G foregoes ad ju stingits costand constru ction sched u les,it1

foregoes inclu d ing these costs in revised rates filings. W ithou t2

revised rates,SC E & G loses revenu e thatis requ ired to su pportthe3

d ebtthe C ompany plans to issu e in the comingyears and to su pport4

common stock.O u r financialplan for completing these Units is5

based on regu lar,annu alrevised rates filings.W ithou tthe revenu e6

from revised rates,ou rd ebtservice ratios,and otherfinancialratios7

begin to erod e immed iately resu ltingin afinancialplan thatrapid ly8

becomes u nworkable.9

4. The financialcommu nity expects u s to u pd ate ou r sched u les and10

proceed with revised rates as we have every yearsince 20 09.If we11

are notable to proceed consistently with pastpractice and cu rrent12

expectations, the financial commu nity will swiftly reassess its13

su pportforthis projectand the confid ence ithas in the C ompany’s14

financial plan. This is the most important point of all. The15

consequ ences of the C ompany not proceed ing with u pd ates and16

revised rates filings as the B L RA envisions cou ld resu lt in an17

immed iate withd rawaloffinancialsu pportforthis project.18

5. N otto proceed with this filing wou ld also be contrary to ou rlong-19

stand ing commitmentto this C ommission and the pu blic to come20

forward pu blically for approval of changes in ou r cost and21

constru ction sched u les as we id entify them.22
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W ithou tapprovalof the costand constru ction sched u les proposed here,the1

C ompany’s ability to finance the completion of the Units on reasonable2

financialterms may be placed in greatjeopard y.3

Q. IF THESE DISPUTES ARE UNRESOLVED, HOW CAN COST AND4

CONSTRUCTION SCHEDULE UPDATES BE APPROVED?5

A . The costand constru ction sched u les presented forapprovalhere are6

no d ifferent from those approved in 2008 and in each u pd ate d ocket7

thereafter.In each case,the C ompany came before the C ommission with8

the best information available concerning the anticipated constru ction9

sched u le forcompletingthe Units and the anticipated costs associated with10

thatsched u le.In every case,both the costand the constru ction sched u les11

presented and approved have been anticipated sched u les forcompletingthe12

Units. A s anticipated sched u les they are su bjectto risks,u ncertainties,13

potentialchanges and possible revisions.Thatis tru e of the costsched u le14

here ju stas ithas been tru e of allcostsched u les the C ommission has15

approved to d ate.16

The cu rrentsched u les reflectthe bestinformation available abou tthe17

anticipated costs and constru ction timetables for completing the project.18

The anticipated capitalcosts presented here are notspecu lative. A s M r.19

B yrne testifies,they are based on acarefu lreview ofconstru ction plans and20

the costs of the tasks requ ired to complete them.N o specu lative or u n-21

itemized costs are inclu d ed in this costsched u le.There is no qu estion that22
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these costs on this sched u le willbe paid .They only qu estion is whether1

SC E & G can recoversome ofthese costs from W E C /C B & I.Itis appropriate2

that this cost sched u le be approved u nd er the B L RA as the u pd ated3

sched u le forthe project.4

Q. SHOULD WE WAIT FOR CHANGE ORDERS?5

A . N o.A change ord eris notneed ed to properly consid erthese u pd ates.6

The C onstru ction L abor,and N on-L aborC osts,whichconstitu te the Target7

C ostcategories u nd erthe E P C C ontract,are notfixed orfirm.T& M costs8

are also notfixed or firm.C hange ord ers to the E P C C ontractare not9

requ ired for W E C /C B & Ito billSC E & G for amou nts above the targetor10

estimated levels.11

Q. HOW WILL REGULATORS ENSURE THAT IMPROPER12

CHARGES ARE NOT INCLUDED IN REVISED RATES?13

A . A s is always the case u nd erthe B L RA ,revised rates are based on14

actu alpayments only,notprojections.They never reflectcosts thathave15

not been paid .In all cases when SC E & G files for revised rates,the16

C ompany presents O RS with the actu al invoices and other cost d ata17

establishingthe projectcosts thathave been paid to d ate and information18

ju stifying those costs.O RS has fu llau d itau thority over this d ata.O RS19

carefu lly au d its all amou nts SC E & G seeks to inclu d e in revised rates20

recovery.21
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SC E & G has no interest in inclu d ing any improper amou nts in1

revised rates recovery.If anything improper is fou nd in these amou nts2

throu ghO RS’s au d its orotherwise,we willthankthe party thatpoints that3

ou tand remove those amou nts from revised rates filings immed iately.If4

those amou nts were improperly invoiced to u s by W E C /C B & I,we willtake5

appropriate action with W E C /C B & Ito have their invoices corrected and6

propercred its applied .7

Q. HAS SCE&G APPROVED THESE UPDATED SCHEDULES?8

A . SC E & G has “approved ”the u pd ated sched u les in the sense thatit9

recognizes them to be the most accu rate and d epend able statements10

available of the anticipated constru ction sched u le forcompletingthe Units11

and the anticipated sched u le of capitalcosts forcompletingthe Units.A s a12

practicalmatter,these sched u les are in factthe sched u les u nd erwhichwork13

on the projectis proceed ing.Insofaras they reflectd atafrom W E C /C B & I,14

thatd atahas been end orsed by W E C /C B & Ias contractoru nd erthe E P C15

C ontract.SC E & G has carefu lly reviewed the d ataprovid ed by W E C /C B & I16

and verified its reasonableness.SC E & G has also provid ed certain d ataof17

its own thatis inclu d ed in the costsched u le,specifically d ataas to O wner’s18

costand payments itintend s to withhold from W E C /C B & I.SC E & G stand s19

behind itsd atacompletely.20

Forthese reasons,SC E & G has d etermined thatthe anticipated cost21

sched u le presented by M s.W alker (E xhibitN o.___ (C L W -1)) and the22
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anticipated constru ction sched u le presented by M r.B yrne (E xhibitN o.__1

(SA B -2))are reasonable and pru d entbasis on whichthe C ommission may2

u pd ate the approved B L RA sched u les for this project.The sched u les3

presented here in every way meet the d efinition of the anticipated4

constru ction sched u le and the anticipated capitalcost sched u le for the5

project.They are appropriate sched u les forthe C ompany to bringforward6

to the C ommission for review and approvalu nd er B L RA .In thatregard7

SC E & G has approved these sched u les for filing as u pd ated project8

sched u les as the B L RA pu rposes.9

H owever,forpu rposes of the E P C C ontract,we are concerned that10

W E C /C B & I may seek to take the term “approved ”as applied to these11

sched u les to mean thatSC E & G has approved su bstitu tingthese sched u les12

for the sched u les previou sly approved in the E P C C ontract, thereby13

excu sing W E C /C B & I from contractu alobligations,penalties,claims and14

possible d amages from failing to meetthose sched u les.SC E & G has not15

approved those sched u les in thatsense whatsoever. In its role as O wnerof16

the project,SC E & G intend s to maintain allclaims and exertallpossible17

leverage over W E C /C B & I related to its obligations u nd er the E P C18

C ontract.19

Q. WHAT IS YOUR CONCLUSION AS TO THE VALUE THAT NEW20

NUCLEAR GENERATION BRINGS TO YOUR CUSTOMERS AND21

TO THE STATE OF SOUTH CAROLINA?22

   for
///////
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A . SC E & G continu es to pu rsu e the generation plan thatitpresented to1

this C ommission in 200 8 .That strategy remains fu nd amentally sou nd .2

W hen SC E & G came before the C ommission in 200 8 ,we presented a3

d etailed overview of the risks and challenges of bu ild inganu clearplant.4

W e showed then thatthe benefits to ou r cu stomers from new nu clear5

capacity farou tweighed these risks and challenges.6

W e are now seven years into atwelve yearconstru ction project.A s7

M r.B yrne testifies,the projectteam has overcome many of the one-of-a-8

kind challenges presented by this project.The financialinformation Ihave9

provid ed shows thatthe impactof lower inflation,lower d ebtcosts and10

increased prod u ction tax cred its will offset the impact of capital cost11

increases.B ecau se ofthese off-sets,the costs of the projectto cu stomers is12

no greater tod ay that it was in 200 8 when SC E & G first came to the13

C ommission forits approval.14

Fu rthermore, the environmental imperatives of red u cing C O 215

emissions are greater than ever.The risks of bu ild ing a system with an16

imbalanced reliance on fossilfu els for d ispatchable base load capacity is17

certainly no less than itwas in 200 8 .18

A s D r.L ynchtestifies,the C ompany has u pd ated its mod elingofthe19

costofcompletingthe Units compared to otheralternatives.Thatmod eling20

d emonstrates thateven withtod ay’s low natu ralgas prices –whichIbelieve21

are notsu stainable over the long ru n— completing the Units remains the22
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lowest cost alternative for meeting the pressing need of SC E & G’s1

cu stomers for base load generating capacity.The financial benefits of2

completing the Units are clear even when the risk of fu tu re natu ralgas3

volatility is ignored .4

In lightof these facts,we believe thatthe logicaland pru d entchoice5

is to proceed with the constru ction plan and apply the B L RA as written.6

The B L RA is the basis on whichthe projecthas been su ccessfu lly financed7

to d ate.Itwillbe the basis forallfu tu re financings.The B L RA is the basis8

on whichSC E & G maintains the cred itworthiness necessary to continu e this9

project.D eviatingfrom the consistentapplication of the B L RA wou ld pu t10

the financial plan for completing the Units at grave risk.That cou ld11

increase the costs of the projectto cu stomers d ramatically and cou ld well12

resu ltin the financialcommu nity d enying SC E & G access to capitalon13

reasonable terms. That cou ld make completing the Units financially14

impossible which wou ld be a greatloss to ou r cu stomers,to ou r partner15

Santee C ooper,and to ou rstate.16

M y senior management team and I are d irectly involved in the17

management and oversight of the project and in interacting with18

W E C /C B & Iand its seniorlead ershipteam.W e are d ealingwiththe issu es19

withW E C /C B & Iaggressively and atthe highestlevels.The challenges we20

are facingare consistentwith the riskwe id entified in ou rfilings in 2008 .21
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The importantpointis thatthese challenges d o notin any way ou tweighthe1

long-term benefits ofad d ingthis new nu clearcapacity to ou rsystem.2

The constru ction phase we are in tod ay is temporary.If we stay the3

cou rse with constru ction and with regu lation,the Units willbe bu iltand4

willprovid e reliable,non-emittingbase load powerto ou rcu stomers for605

years ormore.Itis my opinion based on thirty-eightyears’experience in6

this ind u stry thatthe valu e of the new nu clearcapacity u nd erconstru ction7

tod ay remains mu ch greater than any challenges we have encou ntered or8

are likely to encou nterd u ringconstru ction ofthe project.9

Q. WHAT ARE YOU ASKING THE COMMISSION TO DO?10

A . SC E & G is asking the C ommission to approve the u pd ated cost11

forecastand constru ction sched u le forthe Units as presented in the P etition12

in this matter and in the testimony of M r.B yrne,M r.Jones,and M s.13

W alker. SC E & G requ ests thatthe C ommission find thatthe changes in14

costand constru ction sched u les are the resu ltof risks thathave longbeen15

id entified as pertainingto aprojectof this size and complexity.M oreover,16

SC E & G requ ests the C ommission to find thatSC E & G’s managementand17

d evelopmentof the projectcontinu es to be reasonable and pru d entin all18

respects.19

Q. DOES THIS CONCLUDE YOUR DIRECT TESTIMONY?20

A . Y es.Itd oes.21
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MR. BURGESS:  Madam Chairman, Mr. Marsh is 1 

available for cross-examination by Mr. Guild and 2 

questions from Commissioners, if any. 3 

CHAIRMAN HALL:  All right.  We'll take a short 4 

break before we begin.  Five minutes. 5 

[WHEREUPON, a recess was taken from 11:35 6 

to 11:50 a.m.] 7 

CHAIRMAN HALL:  Thank you.  Be seated.  8 

Mr. Guild, if you will go over to that mic, 9 

and never leave that mic, please.  10 

[Laughter] 11 

CROSS EXAMINATION 12 

BY MR. GUILD:  13 

Q Good morning, Mr. Marsh. 14 

A Good morning.  15 

Q I'd like to confirm some numbers for you as we try to 16 

examine the Application you have before us.  The company 17 

has just recently filed for a Base Load Review Act 18 

annual increase based on the capital costs of the 19 

proposed plants; is that right?  20 

A It's based on the revised schedule we received from the 21 

consortium, that's correct. 22 

Q Okay.  And I have an Exhibit G to that Application 23 

that's identified as a red-lined amended Exhibit G — 24 

corrects a couple of errors, I think.  I just wanted 25 
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you, if I could get you to confirm, subject to check, 1 

the figures that appear on that sheet that I've been 2 

relying on.  First, there's a line that's entitled 3 

"Incremental Revenue Requirements-BLRA," and are those 4 

the incremental requirements that are associated with 5 

financing the Units 2 and 3? 6 

 MR. BURGESS:  Madam Chairman, would Mr. Guild 7 

be so kind as to show Mr. Marsh what he's reading 8 

from? 9 

 MR. GUILD:  I just have one copy, but if 10 

perhaps counsel has available the document, they 11 

could share with him.  I'd be happy to show it to 12 

him; it just has my handwriting on it, my 13 

scratching. 14 

 CHAIRMAN HALL:  Can you tell us what document 15 

you're referring to? 16 

 MR. GUILD:  Yes.  It's Exhibit G to the 17 

pending rate increase request by SCE&G.  It's their 18 

pending request.   19 

BY MR. GUILD: 20 

Q You filed one in June, did you not, Mr. Marsh? 21 

A I believe that's correct.  I'll get a copy of it from 22 

the attorneys. 23 

Q Perhaps I could just ask — 24 

 MR. BURGESS:  You don't have a copy, Mr. 25 
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Guild, to show him? 1 

 MR. GUILD:  I have just one copy.  2 

 MR. BURGESS:  Okay.    3 

 VOICE:  It's your document. 4 

 MR. BURGESS:  I think you have to show your 5 

copy to the witness. 6 

 CHAIRMAN HALL:  Okay.  Mr. Guild, we're going 7 

to get a copy of that, so that he can review it, as 8 

well.  You don't have a clean copy, Mr. Guild? 9 

 MR. GUILD:  No, ma'am, I do not.  I assumed 10 

the company would know about their own exhibits. 11 

 CHAIRMAN HALL:  Mr. Zeigler, have you found a 12 

copy? 13 

 MR. ZEIGLER:  [Indicating.] 14 

 WITNESS:  [Indicating.]  I've got a copy of 15 

the exhibit.  We are ready. 16 

 CHAIRMAN HALL:  Thank you.   17 

BY MR. GUILD: 18 

Q Mr. Marsh, you have that before you? 19 

A Yes, I do. 20 

Q And make sure you have the amended red-lined version.  21 

Do you have that one, sir? 22 

A Mine says, "Amended Exhibit G."  23 

Q That's right.  "Red-Lined version" under that? 24 

A I don't see "red-lined version." 25 
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 MR. BURGESS:  I think his version is a clean 1 

version that he has there.   2 

 MR. GUILD:  Well, let's just see — 3 

 MR. BURGESS:  There is a clean version and a 4 

red-line version.  I think Mr. Guild is reading 5 

from the red-line version.  We have a copy of the 6 

clean version.  If you would prefer that he read 7 

from a red-line version, we'll try to find a red-8 

line version. 9 

 MR. GUILD:  It's just the copy I have, Mr. 10 

Burgess. 11 

BY MR. GUILD: 12 

Q But let me just see if I can get you to confirm the 13 

numbers.  If they're different, just tell me, please. 14 

A That's fine. 15 

Q But, again, there's a horizontal line that reads 16 

"Incremental Revenue Requirements-BLRA."  You see that?  17 

Left-hand column? 18 

A Yes, I do. 19 

Q All right.  And it has a series of entries by year, 20 

running across from left to right, on the page, correct? 21 

A That is correct. 22 

Q Does that indeed represent the annual increase 23 

associated with financing Units 2 and 3 under the BLRA? 24 

A It would represent through 2014 the revenue requirement 25 
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that I believe we've already applied under the Base Load 1 

Review Act, and from '15 forward I believe those numbers 2 

would represent the estimated amounts of revenue 3 

increase that will be required, based on the information 4 

we provided in this docket to the Commission. 5 

Q Indeed, that's what I'm driving at, all right?  So, just 6 

subject to check — and if you have the document, confirm 7 

these numbers appear — for 2015, and that's the pending 8 

application, you show an incremental BLRA revenue 9 

requirement of $70 million, correct? 10 

A That is correct. 11 

Q All right.  And 2016, $135 million? 12 

A That's correct.  13 

Q 2017, $111 million? 14 

A That's —  15 

 MR. BURGESS:  Madam — 16 

 WITNESS:  — correct. 17 

 MR. BURGESS:  — Chair, if I may.  I'm not 18 

really sure where Mr. Guild is going with this.  19 

He's referring to an Application in another docket 20 

that's not germane to this proceeding.  We would 21 

object to this line of questioning on the ground 22 

it's irrelevant. 23 

 MR. GUILD:  Madam Chair, it seems to me that 24 

the — 25 
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 VOICE:  If he can — 1 

 MR. GUILD:  — BLRA revenue — 2 

 VOICE:  — stand up, I can stand up.   3 

 CHAIRMAN HALL:  I'm sorry. 4 

 VOICE:  I want to — 5 

 CHAIRMAN HALL:  No, ma'am, you cannot stand 6 

up.  You will sit down and behave with some 7 

decorum.  The only parties — only parties will 8 

address the Commission. 9 

 Go ahead, Mr. Guild. 10 

 MR. GUILD:  Madam Chair, the revenue 11 

requirements anticipated to complete the plant 12 

couldn't be any more relevant.  This is a document 13 

from the company.  It represents an admission by 14 

the company.  I can't imagine that the Commission 15 

wouldn't be interested in hearing what the expected 16 

total revenue — incremental revenue requirements 17 

are going to be, associated with these cost 18 

overruns and project delays.  That's precisely what 19 

I'm driving at.   20 

 CHAIRMAN HALL:  All right.  Mr. Burgess's 21 

objection is sustained, Mr. Guild, so move on, 22 

please. 23 

BY MR. GUILD: 24 

Q Would you accept, subject to check, that the total 25 
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incremental revenue requirements through the in-service 1 

dates of 2020 amount to $677 million under the Base Load 2 

Review Act, as you project them? 3 

A Not just as a number added up, because those numbers 4 

represent potential future increases.  Those are derived 5 

based on the estimates we have in the calculation we 6 

provided the Commission in this case on the revised and 7 

updated schedule.  As we have provided in our testimony, 8 

a significant portion of those dollars are still under 9 

dispute and we continue to pursue that dispute with the 10 

consortium.  So these are estimates for BLRA purposes; 11 

they would not represent the actual dollars that would 12 

be filed.  The only thing that could be filed with the 13 

Commission are actual dollars that are spent when they 14 

are actually spent.  These are future dollars and, so, 15 

until they're actually expended by the company, they 16 

would not be included in a rate proceeding.  17 

Q Would you accept, subject to check, that my math is 18 

correct, $677 million, and, with that explanation, is 19 

the total future revenue requirement, 2015 through 2020? 20 

A Yes. 21 

MR. GUILD:  Madam Chair, I ask that this be 22 

marked as an exhibit and travel with the record as 23 

an offer of proof, please.  24 

CHAIRMAN HALL:  It will be Hearing Exhibit 25 
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No. 3.  1 

[WHEREUPON, Hearing Exhibit No. 3 was 2 

marked for identification.] 3 

 MR. BURGESS:  Madam Chairman, may I see that?   4 

 CHAIRMAN HALL:  Go ahead, Mr. Burgess.  5 

 MR. BURGESS:  [Indicating.]  Madam Chairman, I 6 

would object to the handwriting on this document.  7 

I'm not sure whose handwriting that is.  It's 8 

certainly no witness of ours.  So, if Mr. Guild 9 

wants to include this in the record, he certainly 10 

has that right to do so, but I would object to the 11 

writing that's on here.  12 

 CHAIRMAN HALL:  Mr. Guild, do you have a clean 13 

copy? 14 

 MR. GUILD:  I don't.  It's my copy.  I submit 15 

it's my handwriting.  You sustained an objection to 16 

my questioning.  I submit that I should be able to 17 

ask those questions.  I'd like the company's own 18 

document, from which I was questioning, marked as 19 

an offer of proof to travel with the record.  I 20 

believe, under the Rules of Evidence, I'm entitled 21 

to have it marked as an offer of proof, whether it 22 

has my handwriting or not, whether Mr. Burgess 23 

likes my handwriting or not.  I simply ask that the 24 

record contain a document from which you did not 25 
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allow me to examine the witness.  Thank you. 1 

 CHAIRMAN HALL:  Well, certain things, Mr. 2 

Guild.  Number one, we prefer a clean copy.  I 3 

mean, I don't know if you want your work product 4 

involved or included in the record — 5 

 MR. GUILD:  I have no problem with that, Madam 6 

Chair.  You can have my handwriting.  I just want 7 

to have the record clear that the Commission would 8 

not allow this line of questioning, and that is an 9 

offer of proof to support any evidentiary 10 

objections that I might want to preserve for 11 

appeal.  So, I'd ask that it be marked in the form 12 

in which — 13 

 CHAIRMAN HALL:  In which — 14 

 MR. GUILD:  — I was using it.  15 

 CHAIRMAN HALL:  — case, a clean copy would 16 

suffice. 17 

 MR. GUILD:  Ma'am? 18 

 CHAIRMAN HALL:  I mean, a clean copy would 19 

suffice, would you agree? 20 

 MR. GUILD:  I can't under- — I can't hear you.  21 

 CHAIRMAN HALL:  A clean copy.  Would you not 22 

agree a clean copy would suffice?  23 

 MR. GUILD:  Would suffice? 24 

 CHAIRMAN HALL:  As an offer of proof? 25 
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MR. GUILD:  If I wanted to make it an offer of 1 

proof.  But I want that document made an offer of 2 

proof, Madam Chair.  It's the document that I was 3 

questioning from, so I would like to have that one 4 

marked as an offer of proof.  If the Chair would 5 

like to include a clean copy, as well, I certainly 6 

have no objection to that.  My only point is I'm 7 

trying to examine the witness from the company's 8 

own document.  You wouldn't let me do it.  I'd like 9 

it made an offer of proof. 10 

CHAIRMAN HALL:  We've already sustained that 11 

objection. 12 

MR. GUILD:  What objection is that, Madam 13 

Chair? 14 

CHAIRMAN HALL:  About not going down that line 15 

of questioning.  So I'm — we'll include the clean 16 

copy.  We'll include a clean copy that you provide.  17 

MR. GUILD:  Madam Chair, I'd like the copy 18 

with my notes on it included as an offer of proof. 19 

CHAIRMAN HALL:  Okay.  20 

MR. GUILD:  If the Chair would like a clean 21 

copy included, as well, as a Commission exhibit  — 22 

CHAIRMAN HALL:  No — 23 

MR. GUILD:  — of course, I have no objection. 24 

CHAIRMAN HALL:  The clear copy will be Hearing 25 

ORS EXHIBIT GCJ - 5
Page 110 of 303

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

29
of490



Docket 2015-103-E   South Carolina Electric & Gas Co. 111 
Nuclear Construction Updates and Revisions 

VOL 1 OF 3 – 7/21/15 

 

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA 

Exhibit No. 3, no handwriting.  1 

 MR. GUILD:  Madam Chair, I don't know how to 2 

preserve an objection if you won't allow me to put 3 

an offer of proof in, so, if the record would just 4 

reflect the fact that I would like my document in, 5 

regardless of whether it has handwriting on it, as 6 

an offer of proof, I would appreciate it. 7 

 CHAIRMAN HALL:  Okay.  Well, that's certainly 8 

included in the record, and a clean copy will be 9 

Hearing Exhibit No. 3. 10 

  [See Vol 3, Pg 398] 11 

BY MR. GUILD: 12 

Q Mr. Marsh, let's talk about the estimates of delay.  13 

Would you accept that the company now proposes 38 months 14 

and 18 days' additional delay in the completion of 15 

construction for Unit 2, as compared to the initial 16 

proposed substantial completion date approved by the 17 

Commission in the initial Base Load Application? 18 

A Yes, the original date for the new Unit 2 was 2016.  We 19 

have been back to the Commission with updates to that 20 

schedule that currently had it, I believe, before this 21 

hearing, as being due in 2017.  22 

Q Thirty-eight months, 18 days? 23 

A I'll take your math, subject to check. 24 

Q You need to get a little closer to the mic.  I'm having 25 
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a hard time with the speakers. 1 

CHAIRMAN HALL:  I'm sorry, Mr. Marsh.  Yeah, 2 

again, we can't hear you.  3 

WITNESS:  [Indicating.]  Can you hear me now?  4 

I can't get much closer. 5 

[Laughter] 6 

CHAIRMAN HALL:  Yeah.  I'm sorry. 7 

BY MR. GUILD: 8 

Q All right.  And at the time the Commission approved the 9 

initial Base Load Order in March 2009, Order 2009-10 

104(A), there were 85 months until the initial 11 

substantial completion date for Unit 2.  Would you 12 

accept that? 13 

A Subject to check. 14 

Q Okay.  So the 38-month delay — and 18 days — that you 15 

propose now, represents a 45 percent extension of that 16 

initial substantial completion of the construction 17 

schedule, correct? 18 

A I've not done the math.  It's a simple calculation, so 19 

subject to check. 20 

Q Subject to check.  I believe you stated that you 21 

estimate that the additional cost to complete represents 22 

a 15.8 percent increase over the initial capital costs 23 

approved in the initial BLRA Application, correct? 24 

A I believe I said 15 percent in my testimony. 25 
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Q All right, I'll accept that.  Now, SCE&G already 1 

proposes to sell an additional 5 percent of both units 2 

to Santee Cooper, do they not? 3 

A No, that's not correct. 4 

Q What's the planned relationship with Santee Cooper in 5 

terms of proportional ownership of the units expected to 6 

be after in-service? 7 

A Santee Cooper approached us with a discussion about 8 

selling part of their ownership.  They currently own 45 9 

percent of the new units.  And after discussions with 10 

Santee, we entered into an agreement with Santee — 11 

subject to this Commission's approval — that we would 12 

purchase an additional 5 percent of Unit 1 — Unit 2, the 13 

first new unit, when it came on-line.  That purchase 14 

would take place over a two-year period. 15 

Q I see.  So, not both units, just Unit 2? 16 

A Just Unit 1. 17 

Q I'm sorry, Unit 2? 18 

A The new unit, which is Unit 2. 19 

Q But not Unit 3? 20 

A That's correct. 21 

Q Okay.  So with the addition, then, of an additional 22 

fractional ownership by SCE&G, what impact would that 23 

have on SCE&G's share of the capital costs to complete 24 

the units?  25 
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A It has no change on the capital costs we presented here.  1 

These capital costs in this filing represent only our 55 2 

percent share.  We have not approached the Commission 3 

about the additional 5 percent, so there's nothing 4 

reflected in these numbers for the additional 5 percent, 5 

if we move forward with that.   6 

Q Right, I get that.  But if you know already that you're 7 

going to sell[sic] 5 percent at least of one unit to 8 

SCE&G's co-owner, Santee Cooper, then South Carolina 9 

ratepayers are going to bear a proportional increased 10 

share of the cost of completing the plant, won't they?  11 

A We're not going to sell any of our interest to Santee 12 

Cooper. 13 

Q No, Santee Cooper is going to sell it to you. 14 

A That's correct.  I'm just correcting what you said.  15 

Q And so, we, collectively, are going to own more of the 16 

units than we would before you sell that fraction — 17 

before you buy that fraction from Santee Cooper, 18 

correct? 19 

A Subject to this Commission's approval. 20 

Q Right.  So how much additional cost will South Carolina 21 

Electric & Gas Company ratepayers bear of the cost of 22 

the two units after that proposed acquisition is 23 

complete? 24 

A The purchase is intended to take place at Santee 25 
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Cooper's book cost.  Those numbers are being negotiated 1 

now, but it will be slightly different from SCE&G's 2 

numbers because their accounting is a little bit 3 

different.  They follow different procedures than we do, 4 

as a governmental entity.  It would be at their book 5 

cost.  6 

MR. GUILD:  Madam Chair, I just apologize but 7 

I'm having a hard time hearing the witness.  I 8 

think it's the sound system in some way.  It's just 9 

a little garbled and I apologize for pressing him, 10 

but I just don't understand some of his answers.  11 

I'm sure Mr. Marsh is speaking clearly enough; it's 12 

just the system. 13 

WITNESS:  Let me try it again.  Is that 14 

better?  The 5 percent we would propose to purchase 15 

from Santee Cooper, when the first new unit comes 16 

on-line, would be at Santee Cooper's cost.  That 17 

cost would be a little bit different from ours 18 

because they follow different accounting policies 19 

than we do, because they're a governmental entity.  20 

But the intent is to purchase that 5 percent at 21 

their cost, subject to this Commission's approval, 22 

and the payments for that and the related 23 

megawatts, the output, would transfer to SCE&G over 24 

a two-year period.  25 
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BY MR. GUILD: 1 

Q All right, understood.  So the question that I had for 2 

you, that I don't think you responded to, is, what 3 

additional costs do you expect South Carolina Electric & 4 

Gas ratepayers to bear, of the cost of the total 5 

project, after that contemplated acquisition from Santee 6 

Cooper is complete? 7 

A If you make the assumption that the Commission approves 8 

the transfer, then we would assume an additional 5 9 

percent in cost of the total project, based on Santee 10 

Cooper's share of the cost. 11 

Q Of Unit 2? 12 

A Of Unit 2. 13 

Q Not Unit 3? 14 

A Not Unit 3. 15 

Q Understood.  Thank you.  Now, you propose a settlement 16 

to the Commission involving an agreed reduction on the 17 

return-on-equity component under the BLRA, from 11 18 

percent to 10.5 percent, correct? 19 

A That was part of the settlement agreement. 20 

Q [Indicating.]  21 

A That was part of the settlement agreement, that's 22 

correct. 23 

Q Now, can you confirm ORS's estimate that that has an 24 

approximate $15 million total-project-lifetime revenue 25 
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effect for ratepayers? 1 

A That is correct. 2 

Q Now, you follow — apparently, as you said in your 3 

testimony — the ratings and commentary by the financial 4 

community on the effects of this project on the 5 

company's finances? 6 

A Yes, I do.  7 

Q You're familiar with Moody's Investors Services, their 8 

commentary on the company? 9 

A They do have commentary from time to time, yes. 10 

Q You familiar with the piece that they offered that 11 

compared the effects of the nuclear project by SCE&G on 12 

the other AP1000 under construction, the Vogtle project 13 

being built by Georgia Power? 14 

A I don't recall that particular piece.  I may have read 15 

it.  I see a lot of information from Wall Street.  I 16 

don't recall that particular piece at this time. 17 

Q They characterized the project for you as a transforming 18 

event for SCE&G.  You agree with that? 19 

A I don't know how they used that "transforming," you 20 

know, word, in context.  To me, it's a transforming 21 

aspect of what we'll be able to provide to the State of 22 

South Carolina with the clean energy that will come from 23 

the project over 60 years.  I think that will transform 24 

what South Carolina is able to do by providing clean, 25 
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non-emitting, reliable power to its customers. 1 

Q Here's what they said that meant — 2 

 MR. BURGESS:  Objection.  That's hearsay.  3 

 CHAIRMAN HALL:  Sustained. 4 

 MR. GUILD:  Madam Chair, I'm not testifying; 5 

this is cross-examination.  I believe I'm entitled 6 

to put a question to the witness.  I'm not offering 7 

evidence; I'm asking the question, and I can quote 8 

from anything I want to, I thought, under the Rules 9 

of Evidence, Madam. 10 

 MR. BURGESS:  Madam Chairman, if I may, Mr. 11 

Marsh indicated he was not familiar with that 12 

particular writing Mr. Guild's referring to. 13 

 MR. GUILD:  Whether or not, Madam Chair — this 14 

is open cross-examination in South Carolina, and I 15 

have never been restrained in a court of law from 16 

asking a question based on any supposition.  I am 17 

proposing to him a premise.  He doesn't have to 18 

agree with it.  He can think I'm making it up, for 19 

that matter.  But the fact remains, I'm entitled to 20 

frame a question under the Rules of Evidence.  21 

 CHAIRMAN HALL:  Okay.  Finish your question, 22 

Mr. Guild.  23 

BY MR. GUILD: 24 

Q Transforming event for SCE&G.  Would you accept that 25 
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adding these units alters SCE&G's nuclear generation 1 

dispatch from 24 to 80 percent? 2 

A I've got that information.  Just bear with me for a 3 

minute [indicating].  From a dispatch perspective, in 4 

2014, the dispatch for nuclear is around 19 percent; in 5 

2021, when both units are expected to be on-line, it 6 

would go to 56 percent. 7 

Q All right.  Would you accept, subject to check, that 8 

Georgia Power, which is building Vogtle, will go from 9 

only 23 percent nuclear generation dispatch to 30 10 

percent, adding the two Vogtle units? 11 

A I don't know about their generation mix.  12 

Q Would you accept that the nuclear units will represent 13 

26 percent of your total capacity once they're on-line? 14 

A I have 32 percent, including our current unit.   15 

Q Georgia Power/Southern Company, the Vogtle unit is only 16 

2 percent of their total generation.  You accept that? 17 

A That sounds very low, but I don't have the details of 18 

their generation mix. 19 

Q SCE&G proposes to — is expected to seek annual rate 20 

hikes under the Base Load Review Act that approximate 3 21 

percent per year, to finance the Summer units.  Would 22 

you accept that? 23 

A I think the average has been about 2.3, 2.4.   24 

Q But in Georgia, it's only 1 percent to finance Vogtle.  25 
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Would you accept that? 1 

A I don't have the details of their financing plan or 2 

their generation mix, so I just can't verify those 3 

numbers.   4 

Q March 16, 2015, Moody's says, quote, "'SCANA and SCE&G 5 

are completely exposed to and dependent on the BLRA,' 6 

said Susana Vivares, vice president/senior analyst."  7 

Are you familiar with that comment by Moody's?  8 

A I've had a number of conversations with Moody's about 9 

the impact of the Base Load Review Act and the 10 

importance of its application in the building of our 11 

units.  That comment would not surprise me.  When we 12 

came to the Commission in 2008 and put the idea in front 13 

of the Commission of building these new plants because 14 

we felt like they were the best opportunity for us to 15 

serve the base-load needs of our customers for years to 16 

come, we produced that — we filed that case under the 17 

Base Load Review Act.   18 

  I was here in the '70s and the '80s when nuclear 19 

plants were built initially; there were a number of 20 

challenges that were met by utilities.  One of those was 21 

the compounding of interest rates on top of expenditures 22 

while the plants were being built, before they came on-23 

line.  We felt like, under the Base Load Review Act — or 24 

we knew under the Act, if we were able to recover the 25 
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financing costs of the plants on a current basis, that 1 

would save us approximately $1 billion in financing 2 

costs, which in turn would save the customers $4 billion 3 

over the life of the plant.  4 

So I've told this Commission before, without that 5 

Base Load Review Act, I don't know that we would have 6 

proceeded with construction, because that's the 7 

construct under which the plants are financed; that is 8 

the way we presented the plants to the financial 9 

community.  They understand how that works.  They 10 

understand the benefits of building the plants that way.  11 

We had done that on several smaller projects prior to 12 

bringing the new nuclear project to the Commission.  The 13 

BLRA just really codified the existing procedures that 14 

minimize the need for extended rate cases during the 15 

process, as long as the company was proceeding in 16 

accordance with its schedule or updates to that schedule 17 

it presented and were approved at the Commission.  18 

So for Moody's or any other investor on Wall Street 19 

to say they find a very close link between our project 20 

and the Base Load Review Act is really no surprise.  I 21 

would expect them to say that, because the two are very 22 

closely tied hand-in-hand and one of the foundational 23 

reasons we're able to build this project on favorable 24 

financing terms from Wall Street. 25 
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Q Does that complete your answer? 1 

A Yes, it does. 2 

Q "The utility has exhausted its financial cushion, is 3 

overbudget, and still years away from commercial 4 

operation.  We," Moody's, "think the risk that South 5 

Carolina's electric consumers become less willing to 6 

absorb these cost increases is going to rise.  In turn, 7 

the filing will...turn up the heat on...regulators."  8 

You familiar with that comment by Moody's?  9 

A I have not read that comment.  10 

Q Do you dispute the notion that you've exhausted your 11 

financial cushion? 12 

A I'm not sure exactly what they are referring to in terms 13 

of the financial cushion.  We don't have money on 14 

reserve on Wall Street.  Every time we go to Wall Street 15 

to raise funds, whether it's to sell equity or sell 16 

bonds, each issuance stands on its own.  They may be 17 

talking about the original contingency that was put in 18 

place in the initial Base Load Review order, that we 19 

discussed with this Commission at length in several 20 

proceedings.  That may be what they were referring to.   21 

Q You certainly don't dispute the notion that you're 22 

overbudget and still years away from commercial 23 

operation, do you? 24 

A I don't agree with the term "overbudget."  When we 25 
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brought this project to the Commission in 2008, we 1 

talked about the way we laid out the contract with the 2 

consortium at the time between Westinghouse and Shaw, 3 

and there were three major components.  One of those is 4 

a firm category — one was firm, one was firm with fixed 5 

escalation, and the third was a final bucket of targeted 6 

dollars, which essentially were dollars that were at 7 

risk because to fix those amounts would have been 8 

excessively expensive to the company and for our 9 

customers, and those costs will be paid by SCE&G and 10 

Santee Cooper at their actual rates.  The majority of 11 

that is labor and costs related to labor.  12 

As we've gone through the project, we've made 13 

estimates of the work that needs to be done.  Some of 14 

those estimates have been challenged by the company, 15 

which we included — details about that is included in 16 

this filing.  So the fact that those target dollars have 17 

gone up, in my mind, doesn't mean we're overbudget; that 18 

means we've refined those costs.  And as we have refined 19 

those, we've come back to the Commission and explained 20 

those in every case we've been before the Commission for 21 

approval. 22 

Q I guess I just don't understand what the concept of 23 

"budget," then, is.  If budget is what the Commission 24 

relied on when they gave you your initial BLRA approval, 25 
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then what do you have in front of them right now that's 1 

$698 million on top of that initial proposal?  Which is 2 

the budget? 3 

A We've provided projections to the Commission of the 4 

costs, based on the best information available at the 5 

time.  We told the Commission those dollars would be 6 

subject to change as additional information was 7 

available.  There were certain risks that may arise on 8 

the project.  We've had a number of those risks that 9 

have identified themselves.  We've addressed those.  10 

There have been costs associated with those and we've 11 

been back to the Commission to raise our estimates, as 12 

appropriate. 13 

Q So, in effect, the Commission accepted your initial Base 14 

Load Review with those risks in mind, and we made you 15 

build nuclear plants.  We put a gun to your head to 16 

build these nuclear plants at whatever cost they were 17 

going to amount to, because there is no budget.  Is that 18 

your testimony? 19 

A That's not my testimony, and I want to make it clear on 20 

the record that no one from the Commission has put a gun 21 

to my head and asked me to do anything.  We simply put 22 

our proposal to build the nuclear plants before the 23 

Commission.  We believed then, and we believe now, that 24 

that was a good-faith estimate of what we expected the 25 
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costs to be.  We have updated that, as appropriate.  And 1 

I would offer the Commission that the costs we presented 2 

to the Commission back in 2008, when you look at the 3 

ultimate costs to be paid by customers, have not 4 

changed.  While some of the construction costs have gone 5 

up, we've saved $1.2 billion in interest costs because 6 

we've been able to take advantage of lower interest 7 

rates.  We believe we'll receive an additional $1 8 

billion dollars in production tax credits because there 9 

are fewer new nuclear plants being built in the United 10 

States, and we'll qualify for more incentives available 11 

from the federal government.  When you roll that 12 

together with the cost adjustments we presented to you 13 

today, the cost is the same as it was in 2008 for 14 

customers over the life of the project.  There's been no 15 

change.   16 

  So to say we are overbudget, I don't accept that 17 

connotation, because you're only looking at one aspect 18 

of the project, and that's project cost.  And, 19 

certainly, project costs will ultimately be passed on to 20 

consumers, but that's only one part of what customers 21 

pay.  You have to look at production tax credits, 22 

financing costs, operating costs.  It's all those 23 

factors that impact the customer's bill; it's not just 24 

the estimated construction cost.   25 
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Q So let's focus on those estimated construction costs, 1 

because that's why we're here.  Page 37 and following of 2 

your testimony identifies those risks that you put 3 

before this Commission, risks that have turned out 4 

adversely and to which you attribute the substantial 5 

portion of the increased costs to complete the project; 6 

is that right?  7 

A Yes, I identify a number of risks in my testimony. 8 

Q These are the risks that did not pan out as you hoped 9 

and expected they would when you talked about them as 10 

efficiencies that would limit the costs of completing 11 

the project in the initial Application, correct?  12 

A I don't recall that we used the word "efficiencies."  We 13 

certainly were open and honest about the modular 14 

construction efforts and how we thought that would help 15 

us build the project the way it was presented.  16 

Q Okay.  Page 37, enumerating these by topic, "modular 17 

production," that was one of the expected construction 18 

efficiencies that you initially projected. 19 

A It is one of the risks we identified. 20 

Q Well, it's a risk you identified, but you identified it 21 

initially as a positive that was going to save money on 22 

construction of the units, correct? 23 

A That was our initial expectation, associated with the 24 

risk that goes with that. 25 
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Q And that expectation has not been borne out, has it? 1 

A In some cases, it has not.  Module production goes 2 

through a number of phases.  It starts with the 3 

submodule fabrication, a lot of which is coming from 4 

Lake Charles, Louisiana.  That was a subcontractor on 5 

the job that was hired by Shaw and, ultimately, CB&I.  6 

The challenge has been in producing those submodules in 7 

a way that met the design applications.  Many cases, 8 

some of the designs changed, as they were building the 9 

modules — the submodules, because of constructibility 10 

concerns.  They needed to make sure they were in 11 

compliance with all the quality-control assurances that 12 

we needed for a nuclear project.   13 

  What I can tell you is, once those parts and pieces 14 

had been delivered on site and we put together the 15 

complete module, which was then placed into the reactor 16 

vessel or elsewhere on site, we've had a pretty good 17 

track record of putting those pieces together once they 18 

arrive on site.  The challenge has been in the initial 19 

fabrication of those submodules, before they are sent to 20 

the site for assembly.  21 

Q I look forward to talking to your witness, Mr. Byrne, 22 

about those efficiencies or lack thereof, at the plant 23 

and at those subcontractors, but suffice it to say, the 24 

assumption that you made at the time of the initial 25 
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Application is that the modular approach to construction 1 

would provide cost savings in the construction of these 2 

new AP1000-design units, correct? 3 

A I don't think you can put forth the assumption without 4 

the underlying risk we identified with that assumption.  5 

I think you have to take it as a whole. 6 

Q All right.  Page 38, the second risk you identify as 7 

having disclosed to the Commission when they approved 8 

this Application was "construction efficiencies," 9 

correct? 10 

A That's correct. 11 

Q Again, citing advanced modular construction and 12 

standardized design as being the source of expected 13 

construction efficiencies, correct? 14 

A That's what we laid out as the plan, along with the risk 15 

that was associated with it. 16 

Q Third, you identified "rework" as a risk — correct? 17 

A That's correct. 18 

Q — but note that since AP1000 units have not yet been 19 

built, problems may arise during construction requiring 20 

rework, correct? 21 

A That's what we identified in our filing, that's correct. 22 

Q And "scope changes," again, page 38, that there can be 23 

changes in design, changes in regulatory requirements, 24 

midstream during construction, correct? 25 
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A We discussed that with the Commission at the initial 1 

filing, that these plants to be built at the 2 

Jenkinsville site, as well as the ones built at Vogtle 3 

by Georgia Power, are the only ones being built in the 4 

United States.  However, there are four AP1000s under 5 

construction in China that started several years before 6 

our project started, and we expected and have received 7 

some design changes from that process.  Mr. Byrne can 8 

address that in more detail.  But we've tried to 9 

incorporate design changes that were considered 10 

necessary, that refined the original design, into our 11 

process.  Of course, it takes time and effort to do 12 

that, and that has contributed to some of the delays we 13 

have encountered.  Mr. Byrne can go into more detail, 14 

but there could be constructibility issues by the 15 

fabricator as they take the design drawings and try to 16 

actually produce the work that's in the design drawings, 17 

and they have to go back to the designers to try to work 18 

through those issues.   19 

Q Those Chinese AP1000s, are they up and running now? 20 

A The Sanmen — first unit at Sanmen is physically 21 

complete.  Mr. Byrne can give you more details.  If you 22 

were to look at a picture of the plant, you would think 23 

it complete.  It's beginning to go through some of the 24 

testing processes that would need to be completed before 25 
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they load fuel.  I believe the latest estimate is they 1 

would look to be operational in 2016. 2 

Q All right.  Short answer is, none of those AP1000s are 3 

on-line yet, producing electricity, are they, in China? 4 

A At this point, no. 5 

Q I'm sorry.  You were garbled on that answer.  6 

A No.  7 

Q Of course, as I think we established in an earlier 8 

proceeding, Chinese Communists run the regulatory system 9 

in China, don't they? 10 

A That's not the way we refer to the process.  They do 11 

have an oversight process in China.  They have an 12 

oversight group that looks at the work that's done by 13 

the utilities that are building those projects.  I 14 

wouldn't offer it's equivalent to the South Carolina 15 

Public Service Commission or the Nuclear Regulatory 16 

Commission, but they do have oversight of those 17 

projects.  Westinghouse has been on site as the designer 18 

of that facility, to make sure it's built to the same 19 

standards that we would expect.  CB&I, or Shaw, the 20 

initial contractor, has been involved in the 21 

construction of the units to make sure they're 22 

constructed in accordance with the design efforts that 23 

are also being followed here in the United States. 24 

Q Well, to be clear, the Nuclear Regulatory Commission is 25 
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not licensing the Chinese AP1000s, are they? 1 

A We have never represented that the NRC was overseeing 2 

the construction of the plants in China. 3 

Q And do you know whether or not they've imposed, in the 4 

Chinese reactors, standards that are equivalent to the 5 

quality-assurance standards required of our Nuclear 6 

Regulatory Commission? 7 

A I'll let you ask Mr. Byrne that.  He's involved in the 8 

detailed design and construction more so than I am.  9 

He'll be happy to address that question. 10 

Q I'll do that, but as you sit here today, do you know 11 

whether or not the Chinese designs meet the stringent 12 

quality-assurance standards imposed by the US NRC on 13 

domestic US reactors? 14 

A I believe I said earlier they're not under the 15 

jurisdiction of the Nuclear Regulatory Commission.  The 16 

exact design, I would let Mr. Byrne address that 17 

question.   18 

Q And on page 39, lastly, of the risks that you say this 19 

Commission forced you to take, you identify "design 20 

finalization" as a risk that you assumed would work out 21 

to your advantage, and has imposed additional cost, 22 

correct? 23 

A I don't agree with your assessment that the Commission 24 

forced us to take these risks.  We presented this 25 

ORS EXHIBIT GCJ - 5 
Page 131 of 303

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

50
of490



Docket 2015-103-E   South Carolina Electric & Gas Co. 132 
Nuclear Construction Updates and Revisions 

VOL 1 OF 3 – 7/21/15 

 

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA 

project as a whole, for the good of South Carolina, to 1 

make sure we could provide clean, base-load energy for 2 

60 years.  We believed then that was the best option, 3 

and we believe that today.  We were not forced by the 4 

Commission to do this.  They agreed with our assessment.  5 

We spent probably almost two weeks in here.  You were 6 

involved with that proceeding.  We heard a lot of 7 

testimony; there were probably thousands of pages of 8 

testimony filed.  We heard from a lot of witnesses.  And 9 

at the end of the day, an agreement was reached that 10 

that was the best alternative for the State of South 11 

Carolina because of the benefits associated with nuclear 12 

power.  We were not forced to do that.   13 

  On a project of this size, you know, design 14 

finalization is rarely completed when a project starts.  15 

We built our Cope generating facility, our coal-fired 16 

plant, back in 1996.  The design was not completed when 17 

that plant started construction.  It's typically 18 

completed along the way and finishes in time to make 19 

sure the components are available and the design is 20 

available to finish the project.  So there's design that 21 

takes place throughout the process.   22 

  We never represented to the Commission that the 23 

design was completed.  We offered that this was a new 24 

design; a conceptual design had been done.  The design 25 
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had been certified by the Nuclear Regulatory Commission.  1 

There were several dockets that were heard before the 2 

Nuclear Regulatory Commission to certify that design.  3 

And there were a number of dockets — if I recall, it was 4 

probably 18 or 19.  I think the design certification was 5 

probably docket 19, if I remember my numbers correctly.  6 

But there was a lot of work on the initial design, but 7 

the detailed design of the individual components had to 8 

be done as the project was under construction.  9 

Certainly, a large percentage of that is done now.  10 

There remains a percentage that will still need to be 11 

completed as we move forward.  I'll ask you to get Mr. 12 

Byrne to give some more detail on that, but we have 13 

never represented that the design was completed from the 14 

day we started the project.  That's not customarily the 15 

way large projects of any kind are done, whether it's a 16 

large power plant or a large project for any other type 17 

facility.  18 

Q Well, you did represent to the Commission that under the 19 

now current, existing regulatory process, the NRC uses a 20 

combined operating license.  You don't go through a 21 

construction permit and then an operating license; they 22 

have one proceeding, and that's the COL, or combined 23 

operating license.  And that was an efficiency you 24 

expected, correct?  25 
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A That was a new process that was offered by the 1 

Commission for building new nuclear facilities.  It was 2 

the first time it had been offered.  We expected there 3 

would be challenges to work through that.  We've 4 

encountered some challenges and we've been working 5 

through that with the NRC.  And it's working as 6 

designed.   7 

Q So when you came to this Commission, you told them you 8 

had a streamlined or a new one-step NRC licensing 9 

process, but you also told them that you didn't have a 10 

complete design yet for the reactor, and you were going 11 

to have to complete that design while construction was 12 

underway.  You told the Commission that, you're saying? 13 

A We had the design that was certified by the Nuclear 14 

Regulatory Commission.  The plants could not move 15 

forward with nuclear construction until that design was 16 

completed and the company issued an operating license.  17 

At the time we came to the Commission in 2008, we did 18 

not have that license in hand.  We were in the process 19 

of making application to the NRC to obtain that license.  20 

We obtained that license in, I believe it was, March of 21 

2012, which meant, from an NRC perspective, the design 22 

was certified for the plant as meeting its regulatory 23 

safety requirements.   24 

Q Page 39 of your testimony, "In light of these risks, 25 
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SCE&G...acknowledged in 2008 that cost and schedule 1 

updates might be required."  Quote, "The Commission 2 

agreed that under the BLRA these updates would be 3 

allowed so long as they were not due to the imprudence 4 

of the utility."  That's what your testimony is, right? 5 

A I believe that comes from the Base Load Review Act 6 

itself.  As we told the Commission, I told the 7 

Commission myself, we are presenting the schedules as 8 

our best estimate of our informed judgment of what these 9 

plants will cost.  We talked about the fixed costs, we 10 

talked about the firm with fixed escalation, and we 11 

talked about the targeted categories.  At that time, 12 

about 50 percent was fixed; that's now moved to 66-2/3. 13 

I committed to the Commission that, as information 14 

changed or the cost information needed to be revised, 15 

that we would be back before the Commission to explain 16 

the reasons behind it and give them a chance to ask us 17 

questions.  ORS is on site on a daily basis.  They 18 

review this information; they sit in our meetings; they 19 

have access to all the documents.  Our commitment was we 20 

would inform the Commission, as the Base Load Review Act 21 

requires us to, from a full transparency perspective, 22 

and make them aware of the changes.  We've been back 23 

several times to do that and presented that information 24 

with the Commission, under the Act, and to this point 25 
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they have found nothing that's been done that was 1 

imprudent by the company.   2 

  We believe the information we provided in this case 3 

supports the evidence that these costs are justified to 4 

be added to the estimate of construction and the change 5 

in the schedule, and the company has acted prudently in 6 

bringing that information and managing the project.   7 

Q All right. 8 

 CHAIRMAN HALL:  Mr. Guild, we're going to 9 

break for lunch now.  We will come back at 1:15 — 10 

1:45.  11 

  [WHEREUPON, the witness stood aside.] 12 

[WHEREUPON, a recess was taken from 12:35 13 

to 2:10 p.m.] 14 

_______________________________________ 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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A F T E R N O O N   S E S S I O N 1 

 CHAIRMAN HALL:  Thank you.  Be seated. 2 

    [Witness recalled] 3 

THEREUPON came, 4 

K E V I N   B .  M A R S H , 5 

recalled as a witness on behalf of the Petitioner, South 6 

Carolina Electric & Gas Company, who, having been previously 7 

affirmed, was examined and testified further as follows: 8 

 CHAIRMAN HALL:  All right.  Before we resume 9 

Mr. Guild's questioning of Mr. Marsh, I think there 10 

was something we need to take up?  Mr. Burgess? 11 

 MR. BURGESS:  Thank you, Madam Chairman.  One 12 

preliminary matter before we begin.  Before we took 13 

a break, there was an objection lodged by SCE&G as 14 

to the relevance of the document that Mr. Guild was 15 

cross-examining Mr. Marsh on.  So, we hereby 16 

withdraw that objection.  So if Mr. Guild wishes to 17 

cross-examine Mr. Marsh on what I believe to be 18 

Exhibit G, the red-line version, which is from the 19 

revised rates docket, we have no objection to that 20 

line of questioning. 21 

 CHAIRMAN HALL:  Okay.  The document is Exhibit 22 

G to what docket?  23 

 MR. GUILD:  Madam Chair, it's 2015-160-E. 24 

 CHAIRMAN HALL:  -160-E. 25 
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MR. GUILD:  The revised rates docket. 1 

CHAIRMAN HALL:  Okay.  All right, thank you.  2 

All right.  And Mr. Guild, the objection has been 3 

withdrawn, and we've now identified the document.  4 

So, before, I ruled that the clean copy would come 5 

into evidence, but for what purpose do you want it 6 

entered at this time? 7 

MR. GUILD:  So, Madam Chair, I would move that 8 

a clean copy of that document, Amended Exhibit G 9 

from the docket we just referred to, be marked for 10 

identification and received in evidence.  I've got 11 

just a question or two about it.  But I would like 12 

it, now, received as an exhibit. 13 

CHAIRMAN HALL:  Okay, the clean copy. 14 

MR. GUILD:  Yes, ma'am.  15 

CHAIRMAN HALL:  Because we were — the dispute 16 

was about the handwritten copy. 17 

MR. GUILD:  The clean copy in as an exhibit, 18 

please. 19 

CHAIRMAN HALL:  Okay, so the clean copy — 20 

MR. BURGESS:  Madam Chairman, just so as not 21 

to confuse, there is a red-line version of that 22 

document — 23 

CHAIRMAN HALL:  Okay.  24 

MR. BURGESS:  — and there's a clean version of 25 
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that document.  I believe the document Mr. Guild 1 

had was the red-line version that had his 2 

handwritten notes on it.  So we certainly have no 3 

objection to the red-line version coming in, absent 4 

any handwritten notes, or, if you would prefer to 5 

put the clean version in, absent any handwritten 6 

notes — I know it's a little confusing. 7 

 CHAIRMAN HALL:  Okay.   8 

 MR. BURGESS:  — I think that would be 9 

sufficient for us. 10 

 CHAIRMAN HALL:  All right.  So right now, 11 

we've made Hearing Exhibit 3 the clean red-line 12 

copy?  Is that correct, Mr. Butler? 13 

 MR. BUTLER:  I think that was correct. 14 

 CHAIRMAN HALL:  Okay.   15 

 MR. BUTLER:  Mr. Guild was just getting ready 16 

to, I think, identify — 17 

 CHAIRMAN HALL:  Okay, go ahead, Mr. Guild.  18 

I'm sorry.  19 

 MR. GUILD:  It's immaterial.  Either one — the 20 

contents are the same with the exception of the 21 

corrections.  But if it's the company's preference, 22 

we'll have the clean copy of the final non-red-line 23 

version of that Exhibit G.  I'd ask that be 24 

received in evidence, please. 25 
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 CHAIRMAN HALL:  All right.   1 

 MR. BURGESS:  That's perfectly acceptable with 2 

us. 3 

 CHAIRMAN HALL:  All right.  Well, it's already 4 

in as evidence.  Hearing Exhibit No. 3. 5 

[See Vol. 3, Pg 398]  6 

FURTHER CROSS EXAMINATION 7 

BY MR. GUILD: 8 

Q Good afternoon, Mr. Marsh.  Thank you for your patience. 9 

A Good afternoon.  Is the microphone working better? 10 

 MR. BUTLER:  Much.  Much better. 11 

 CHAIRMAN HALL:  Okay, yeah, and I do apologize 12 

for that.  Apparently, an amplifier wasn't on.  And 13 

so, we do apologize.  And, yes, now all the 14 

Commissioners can hear. 15 

 MR. GUILD:  Everybody sounds like themselves, 16 

Madam Chair, and also Mr. Marsh I hear loud and 17 

clear.   18 

BY MR. GUILD: 19 

Q Would you just accept, subject to check, Mr. Marsh, 20 

again from that document — the company's Amended Exhibit 21 

G — that if you total the entries for "Incremental 22 

Revenue Requirement-BLRA" from years 2015 through 2020, 23 

recognizing that those latter years are estimates, as 24 

you said, that the total of those values would be $677 25 
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million, subject to check? 1 

A Subject to check, yes.  2 

Q Now, Mr. Marsh, as you relayed in your testimony, the 3 

company is currently in a dispute with the consortium — 4 

the Westinghouse Consortium — with regard to who bears 5 

the costs for a number of elements in the capital costs 6 

of the proposed Unit 2 and Unit 3 reactors, correct? 7 

A That's right.  The numbers that we presented in the 8 

filing before the Commission today represent the best 9 

estimate of the costs to complete the plants at this 10 

time, but do reflect — we have noted in my testimony, 11 

and others' — that there are disputes related to certain 12 

costs included in those amounts.  13 

Q And what's the form, currently, of those disputes, Mr. 14 

Marsh? 15 

A We have been in discussions with the consortium on 16 

numerous occasions since we got the revised integrated 17 

schedule.  I believe it was in August of last year, and 18 

the cost data that went with that schedule followed 19 

shortly thereafter.  Once we got the cost information, 20 

we put a team together on the site, at the project, to 21 

review the schedule, to understand the assumptions 22 

they'd made, and to challenge the costs and the data 23 

that was in that schedule to determine, one, if we 24 

thought it was a reasonable estimate to reflect what it 25 
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would take to complete the plants, based on the timeline 1 

they had given us.  Our team on site agreed with the 2 

costs as the best estimate we had at the time and what 3 

it would take to complete the plants by June of '19 — 4 

Unit 2 in June of '19 and Unit 3 in June of 2020.  And 5 

based on that, we then began to negotiate over who would 6 

be responsible for the costs.  So we didn't have a 7 

dispute over what the costs were and whether or not they 8 

were reasonable; it was a question of accountability or 9 

who would be actually the one to pay the costs. 10 

Q Yeah, precisely.  So with regard to that latter point, 11 

the amounts of the costs in dispute with respect to who 12 

pays, what is the company's current claim against the 13 

consortium?  How much money are you asking for? 14 

A Well, there are amounts identified in the testimony, if 15 

you'll bear with me just a second. 16 

Q Sure.   17 

A There are total delay EAC costs of about $324,803,000.  18 

That's net of liquidated damages.  Then there's the 19 

total owner's costs associated with the delay of 20 

$214,000,307.  The combination of those, I believe, if 21 

I've added my numbers correctly, reflects the part that 22 

we would dispute as part of the additional costs 23 

associated with the project. 24 

Q So that's roughly $538 million, if I'm adding correctly?  25 
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A It's 538, 539, somewhere in there, that's correct. 1 

Q All right.  And have you made a formal claim against the 2 

consortium in that amount? 3 

A We have talked with the consortium about our 4 

disagreement with those costs, and the reasons giving 5 

rise to those costs, principally — the delay in the 6 

structural submodules that have been delivered to us, 7 

and some productivity factors based on the work that's 8 

being performed at the plant — and do not believe that 9 

we are responsible for paying these costs.  We have 10 

identified those cost to them.  We have, you know, not 11 

gone to a legal proceeding at this point, but, 12 

certainly, that's an option we will have at some point 13 

down the road if we can't find a fair resolution.   14 

  But the challenge we've got is to work to defend 15 

these claims on behalf of the company and, ultimately, 16 

our customers, but at the same time, maintain a 17 

reasonable working relationship with the consortium so 18 

they'll continue to work on the project.  If we just 19 

stopped work on the project until we resolved the 20 

claims, that would severely limit our ability to finish 21 

these units in a timely fashion.  So we're in 22 

discussions; we've had numerous discussions with the 23 

senior level management team at CB&I and Westinghouse.  24 

Mr. Byrne and I, along with other representatives from 25 
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Santee — Lonnie Carter, their president — we've been to 1 

Toshiba to talk to them about the costs, some of the 2 

disagreements we've got.  3 

So it's an ongoing discussion.  We've sent a number 4 

of letters that have outlined our concerns of why we 5 

think these costs are not appropriate, but, in terms of 6 

filing a claim, you know, we have not filed a claim — 7 

specifically, a claim in court — because we've not 8 

gotten to the point where we feel like it's necessary to 9 

file litigation at this point. 10 

Q Well, we'll get to that.  The question really is, is 11 

there a number?  Is there a number in a document or a 12 

writing that you have presented to the consortium that 13 

represents the demand by SCE&G, on behalf of your 14 

stockholders, us ratepayers, for how much you want them 15 

to write you a check for, or pay? 16 

A We presented these numbers in discussions with the 17 

consortium at a variety of levels.  I'm sure they've 18 

been discussed at the plant site level, with the people 19 

on site there that are involved in the day-to-day 20 

construction activities and the finances related to 21 

that.  We've had them at Mr. Byrne's level.  Our chief 22 

nuclear officer has had discussions with the consortium 23 

about these costs. I've been involved in discussions.  24 

So we presented these numbers and discussed them on 25 
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numerous occasions. 1 

Q You’re not quite getting my question, I don't think.  My 2 

question is, if I were to look for a document, would I 3 

find a document from SCE&G to the consortium saying, 4 

"You owe us 538, give or take, dollars, because of your 5 

responsibility for the delay, et cetera, in completing 6 

this project"? 7 

A I don't know that there's one document that includes 8 

that amount.  The schedule we have filed as part of our 9 

testimony here outlines the specific amounts that we 10 

have disputed.  I can attest to the Commission that we 11 

have discussed these items directly with the consortium, 12 

Westinghouse and CB&I, as part of our negotiation 13 

process.   14 

Q Now, does the EPC contract contemplate some other 15 

dispute resolution mechanism — arbitration or mediation, 16 

for example? 17 

A There are opportunities for arbitration and mediation as 18 

part of the dispute resolution process. 19 

Q And has South Carolina Electric & Gas Company invoked 20 

formal arbitration processes to resolve the cost dispute 21 

with the consortium? 22 

A We've not gone to the formal level of doing that.  We've 23 

certainly made it clear to the consortium that we 24 

reserve the right to do that.  History tells us — my 25 
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history tells me, from my years of being in business, if 1 

you can resolve the issues without having to go through 2 

the legal steps, you're likely to get, potentially, a 3 

better decision. 4 

Q Don't say bad things about us lawyers, now, Mr. Marsh. 5 

[Laughter] 6 

Might need one every once in a while. 7 

A And I've had plenty of them work for me in the past.  8 

You know, we certainly want to keep the lines of 9 

communication open.  I don't think there's any question 10 

we've raised the disputes to the consortium.  We've 11 

leaned on them extremely hard, and made sure they 12 

understand their position.  The consortium — I need to 13 

be honest with the Commission — they have a position 14 

that's very different from ours, which is why we're in 15 

negotiations.  We intend to, you know, push hard on our 16 

side and look for a resolution that's beneficial to us 17 

and, ultimately, our customers, but at the same time 18 

trying to keep the work on the plants underway.  19 

Q So, you've not initiated formal litigation.  Your 20 

testimony is clear about that. 21 

A That's correct. 22 

Q Although, you contemplate that as a potential, possible 23 

remedy. 24 

A It is a remedy — a potential remedy down the road. 25 
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Q All right.  You've not invoked any alternative dispute 1 

resolution mechanisms that are contemplated in the EPC 2 

contract, such as binding arbitration or mediation, up 3 

to date, have you?  4 

A That's correct. 5 

Q You've had discussions with them, but there's no 6 

specific dollar that you've put forward — the 538 which 7 

you offered as the estimated total of the costs 8 

associated with their responsibility, you haven't put 9 

that number to them yet, have you? 10 

A I think what I said earlier was I don't know that that's 11 

in one single document, but we have certainly discussed 12 

these amounts with the consortium.  I mean, we wouldn't 13 

have put information in this schedule under oath to the 14 

Commission unless we had documented that and made it 15 

clear that's what we thought the amount in dispute was. 16 

Q All right.  Now, if the matter required litigation to be 17 

resolved, what would be the determinative basis for 18 

costs being required of the consortium?  What kind of 19 

acts or omissions on their part would trigger liability 20 

or responsibility for those additional costs, Mr. Marsh? 21 

A I'm not sure I understand the question.  The costs that 22 

we have identified are costs that they have outlined in 23 

the rebaselined integrated scheduled to complete the 24 

project.  We have not disagreed with those costs.  We 25 
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believe those costs are known today; they're the best 1 

estimate available today, and that's why we included it 2 

in this updated filing.  The question is, who's 3 

responsible for the costs? 4 

Q That's right.  So my question to you is, what is the 5 

basis for determining responsibility for those costs?  6 

Do you have to establish that the consortium was in 7 

violation of some contract term for them to be 8 

responsible, that they breached a contract term?  Is 9 

that one? 10 

A Certainly, we've identified in our testimony that we 11 

don't think the consortium is in compliance with the 12 

contract, specifically in the areas of the submodules 13 

that are delivered to the plant site, to comprise the 14 

modules that are put together there, and in their 15 

productivity on the site. 16 

Q Let's take those — sorry.  Did you finish your answer? 17 

A I'm through. 18 

Q Let's take those two.  So, with regard to the delivery 19 

of the submodules at the site, what is it — what's the 20 

company's contention with regard to the dereliction or 21 

failures by the consortium in that regard? 22 

A We don't believe the submodules have been delivered to 23 

the plant in a timely fashion to be in compliance with 24 

the schedules included in the agreement with the 25 
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consortium in the EPC contract.  Their contention is, 1 

there have been regulatory changes that have principally 2 

caused the changes in delivery dates on those 3 

submodules, and we simply have a disagreement.  4 

Q All right.  So it's their contention that the rules of 5 

the game changed and that's why they're slow in 6 

delivering the submodules?  Is that the essence of it? 7 

A That's their primary concern. 8 

Q All right.  Your contention is to the contrary, that 9 

they just didn't meet quality standards in producing 10 

those submodules, and they had to take longer to get 11 

them right to deliver them in the form in which the NRC 12 

would allow you to use them, right? 13 

A We believe the contract is very clear on the 14 

responsibility for delivering the modules at specific 15 

times at a specific cost, and they have not done that. 16 

Q With an appropriate level of quality that meets 17 

regulatory requirements for inclusion in a nuclear 18 

plant. 19 

A Well, that goes without saying, because we would not 20 

accept the parts on site for inclusion in the project 21 

unless they passed the quality test before we accept 22 

delivery of the submodules. 23 

Q Right, and nor would the NRC allow you to. 24 

A The NRC would find us in violation of the license, if we 25 
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did that? 1 

Q Yes.  So when will you decide whether or not the 2 

resolution of this dispute about $538 million 3 

necessitates you invoking one of these more formal 4 

dispute resolution mechanisms: arbitration or mediation? 5 

A I can't give the Commission a specific date on that 6 

today.  The discussions are ongoing.  What I can tell 7 

the Commission is, in the past, we've been able to find 8 

resolutions to our disagreements to this point.  So 9 

we're certainly going to exhaust every opportunity to 10 

find a resolution that we think is good for the company 11 

and good for the customers over the long term, and we 12 

will push on that effort until we decide it's no longer 13 

fruitful.  Then we'll decide what our options are at 14 

that point, whether it's some sort of dispute resolution 15 

or a move to a legal avenue.  16 

Q Okay.  Page 41 of your testimony, line 15, I quote, "If 17 

litigation is required, the court proceedings in a 18 

matter this complex could last five years or more.  The 19 

final resolution might come well after the project was 20 

completed."  That's your testimony? 21 

A I believe that's what it says, yes. 22 

Q Well, Mr. Marsh, if it could take five years or more, 23 

why didn't you start last year?  Or today?  Why wait 24 

longer to initiate a process that you say might take 25 
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five years? 1 

A I'm not convinced today that the legal route would 2 

produce a result that would be in the best interests of 3 

our customers.  You know, going through a legal 4 

proceeding does not guarantee a result.  There's 5 

certainly risk associated with those proceedings.  My 6 

experience has been for something this complex and this 7 

large, it could take a considerable amount of time.  And 8 

before we embark on that process, I want to make sure 9 

we've exhausted all other avenues to us. 10 

  I'm very concerned, if we were to file a lawsuit 11 

immediately, that it would have an impact on our ability 12 

to work closely with our consortium partners on 13 

completing this project.  My number one priority is to 14 

complete these projects safely, on time, so they can 15 

deliver the benefits they are expected to deliver to 16 

customers over the next 60 years.  Just to jump into a 17 

lawsuit today and say, "Well, I need to start now so I 18 

can finish up, you know, by 2020," I don't think that 19 

would be prudent at this point, based on my knowledge of 20 

the disagreements and where we are in discussions with 21 

the consortium.  I believe they have a vested interest 22 

in looking for a solution to this process without having 23 

to go through litigation.   24 

Q Well, you're aware, aren't you, that Georgia Power 25 
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Company has been, for some time, in litigation with a 1 

consortium about very similar claims with regard to 2 

noncompliance by the consortium and their obligations 3 

under their EPC? 4 

A You know, first, their contract is very different from 5 

ours.  It's a sealed contract, so I've not had the 6 

ability to go through it.  My understanding, and I 7 

believe they've talked publicly, is that primarily their 8 

contract is fixed.  So the disagreements they might have 9 

in their contract over the same issues in our contract 10 

would be evaluated very differently, I believe, from the 11 

potential of litigation.  I know they have a large 12 

number of legal personnel working on those projects, 13 

trying to resolve issues.  They have not been resolved 14 

yet.  I think it'll be many years as they continue down 15 

the same road before they get resolved.  And we're 16 

trying not to put ourselves in that position.  17 

Our contract is not fully fixed, which I said 18 

earlier we didn't do to preserve ourselves the right to 19 

try to protect the lower cost of the project.  Their 20 

project is significantly higher, and I believe part of 21 

that reason is because it was fixed from day one, which 22 

we elected not to do, on the total contract.  So I can't 23 

really compare their decision to move down a legal 24 

avenue on an issue — while the issue may be the same in 25 
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terms of the construction project, probably a very 1 

different evaluation from a legal perspective.  I'll 2 

trust them to make the decisions that are right for 3 

their project.   4 

Q But you haven't reviewed their EPC contract, which is 5 

confidential, so you're really speculating about what 6 

the content of that agreement is. 7 

A I believe that's what I said.  I have not reviewed the 8 

contract.  I can only rely on what I've heard their 9 

personnel say publicly and what the general 10 

understanding is in the marketplace.   11 

Q So you say that Westinghouse owes you, or the consortium 12 

owes you, or your stockholders, $538 million.  Are you 13 

aware that Georgia Power's claims in their initial 14 

complaint against the consortium were for $928 million 15 

for damages due to noncompliance? 16 

A That number sounds correct, but, again, I don't think 17 

you're looking at apples-to-apples.  I believe some of 18 

the costs that are in their initial claim, we resolved 19 

early on in our project, so we didn't have to go to 20 

litigation.  We brought the results of that settlement 21 

to this Commission, I believe it was in 2012. 22 

Q So Georgia Power has chosen a different route.  They've 23 

been in court for some time.  They're asking for, you 24 

know, close to twice as much from the consortium as you 25 
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say you're going to try to get from them.  You've not 1 

tried anything other than talking to them.  No 2 

negotiation — no arbitration, no litigation.  And you 3 

say you're not litigating or using the other means 4 

because you don't want to interfere with your working 5 

relationship.  Well, what harm has the litigation done 6 

that's discernible to the efficacy of construction at 7 

the Vogtle site?  They're following the same pattern you 8 

are. 9 

A I can't speak for the impact it's had on them.  I'm just 10 

telling you, from my business experience, with a project 11 

this large, if you become embroiled in significant 12 

litigation before the project is completed — and 13 

sometimes you have to do that, but at this point we 14 

don't believe we're at that point — I believe it will 15 

have an impact on our working relationship, the 16 

conversations we have on a day-to-day basis at the plant 17 

site about work that needs to be done, to the point that 18 

it could — not saying it will, but it could — 19 

potentially damage the relationship that would put our 20 

ability to complete these projects on time at great 21 

risk.   22 

Q What adverse impact has choosing the litigation route 23 

had on the progress in completing the Vogtle units? 24 

A I can't speak to where they are with the litigation and 25 
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the direct impact it's had on their project. 1 

Q Can you identify any material difference in the progress 2 

towards completion of the Vogtle units as compared to 3 

the Summer units? 4 

A They have not provided me with an analysis or a 5 

discussion around that.  I can only assume it has made 6 

their discussions with field personnel different than I 7 

believe they would be if you were not in litigation.  8 

Q We're just nicer around here, in South Carolina, than 9 

those Georgia boys are.  I mean, really, is there any 10 

material impact of them having asserted their rights for 11 

their ratepayers in court, in Georgia, as compared to 12 

the route that you've taken of being nice and just 13 

talking about it? 14 

A Well, being nice is not the term I would use in the 15 

negotiating room we've had with the consortium.  Despite 16 

our calm demeanor in South Carolina, we've been pretty 17 

firm when we needed to be.  You know, we've had some 18 

very frank discussions with the consortium, and I 19 

believe that is the most appropriate way for us to do it 20 

at this point.  I think it's great that we've gotten 21 

this far along in the project and we don't have 22 

significant litigation.  As I told you earlier, I'm 23 

giving you my experience as a businessman in South 24 

Carolina for almost 38 years now that, when you get 25 
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embroiled in litigation, it changes your relationship.  1 

I mean, it just does.  I mean, you can go to a divorce 2 

and I'd hasten to say your relationship with someone 3 

you're going through a divorce on is probably not the 4 

same while you're going through that divorce as it was 5 

before you filed the divorce papers.  I just think it's 6 

human nature, given the challenges you would have in 7 

discussions of that nature.   8 

Q And you think that if this Commission approves, as 9 

you've requested, this $538 million as an increment of 10 

the total $698 million in additional costs to complete, 11 

you think that will enhance your bargaining position 12 

with the consortium; you'll be able to come out swinging 13 

harder in getting them to come to the table to write you 14 

that check.  Is that your position? 15 

A We're going to swing hard under all conditions.  I mean, 16 

just because the Commission would approve these 17 

additional costs to be added to the capital costs of 18 

this project is not going to change our position at all.  19 

We're going to work extremely hard to recover these 20 

costs, to keep these costs to a minimum as we resolve 21 

these issues with the consortium.  We're not going to 22 

take a decision by this Commission as something we've 23 

got in the back pocket so we don't have to negotiate 24 

very hard.  We've made those very statements to the 25 
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consortium; I told them I was disappointed that we did 1 

not have some resolution prior to having to come to this 2 

Commission, but I was obligated to keep my Commission 3 

informed and we were going ahead with the discussion 4 

we'd made with the filing with the Commission to update 5 

these schedules.  I made it very clear to the 6 

consortium; we've got language in our testimony before 7 

this Commission to commit to this Commission that we'll 8 

not change our negotiating efforts and the zeal with 9 

which we will look to look out for our company and our 10 

customers.   11 

Q So you told us — or the Commission, or the public — last 12 

fall, that you would resolve these issues with the 13 

consortium, the schedule and the cost issues, and then 14 

you'd come to the Commission once you had known-and-15 

measurable evidentiary basis for final costs and a final 16 

schedule, then you'd come to the Commission.  But you 17 

don't have that yet, do you?  You don't have the costs, 18 

because you've got $538 million up for grabs, in 19 

dispute.  And yet, you're still here asking the 20 

Commission to give you a prudency judgment that that 21 

$538 million is freely chargeable to ratepayers.  That's 22 

your position now? 23 

A I don't agree with the way you stated that.  I believe 24 

we've done exactly what we told the Commission we were 25 
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going to do.  We were starting the discussions last 1 

fall.  I was optimistic at that point that we would have 2 

a reasonable chance of resolving the responsibility 3 

decision over who would be accountable for the costs.  4 

But the numbers we have put in front of the Commission, 5 

they are known, they are measurable.  We've been through 6 

the evaluation of the dollars that were included in the 7 

fully integrated schedule that was given us.  The costs 8 

associated with that have been reviewed in detail by our 9 

expert team on site.  They've been reviewed by the 10 

Office of Regulatory Staff.  And we concluded that these 11 

costs are prudent, in our opinion.   12 

  You know, just because we haven't assigned 13 

responsibility for the costs doesn't mean you can't 14 

determine what the costs to finish the plant would be, 15 

at this point, and that's what we presented to the 16 

Commission.  And I think our testimony spells that out 17 

very carefully.  We've only included in this capital 18 

cost schedule what we are required to pay under the 19 

contract.  The risk we've got is, if we don't pay the 90 20 

percent that was in dispute, we could find ourselves in 21 

breach of the contract.  And if that happens, the 22 

contractor could slow down work or potentially walk off 23 

the job, and we'll never have the opportunity to finish 24 

these plants on time.   25 
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  So the numbers are known.  They've been gone 1 

through with experts internally and externally, and are 2 

considered to be prudent.  The only remaining question 3 

at this point is who will be responsible for paying the 4 

costs.  The way the Base Load Review Act is employed by 5 

the Commission, only actual costs incurred will be 6 

billed to customers through revised rates, the carrying 7 

costs on that.  None of these costs will be billed to 8 

consumers until plants come on-line and go into 9 

commercial operation.  They won't pay a single dollar 10 

for the cost of the plants until the plants come on-11 

line.  12 

Q No, they'll pay the financing costs for whatever you ask 13 

the Commission and they, in turn, deem prudent as part 14 

of the capital costs of the plant. 15 

A They will only pay the financing costs if the actual 16 

costs are incurred.  They could approve this schedule 17 

today as part of this proceeding, and we could resolve 18 

the issue — if life would be so nice — in the next 19 

couple of weeks, and we could find out — if you take the 20 

extreme example — where we wouldn't have to pay any of 21 

the additional costs.  What caused those costs would not 22 

be incurred; they would never be charged to customers.  23 

No financing costs, nor the actual costs.  That's the 24 

way the Base Load Review Act functions. 25 
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Q Well, I see it differently, Mr. Marsh.  I'd say there 1 

are two other alternatives.  One is you could wait those 2 

couple of weeks, hold this Application in abeyance.  3 

Wait those couple of weeks.  Once you've worked out 4 

either zero dollars, because you've persuaded — with all 5 

that good South Carolina sweet talk — persuaded the 6 

consortium to bear the $538 million, then you come in 7 

here and it's a much smaller pie we're talking about.  8 

Or, or, you could ask your stockholders to pay the $538 9 

million, or the 90 percent, carry the load that they are 10 

responsible for because you made these management 11 

decisions, and complete the plant just as you described.  12 

Pay the 90 percent, keep the consortium happy, but write 13 

the check out of your stockholders' pocket instead of 14 

the ratepayers'.  You could do that, couldn't you? 15 

A I think that option would be the most imprudent step we 16 

could take with respect to completing this project on 17 

time.  I gave the extreme example of if we could 18 

complete negotiations in a couple of weeks.  We're not 19 

going to complete negotiations in a couple of weeks.  I 20 

don't know the exact timeframe, but it's not going to be 21 

in the next couple of weeks.   22 

  If we don't include these capital costs in the 23 

schedule — because they are known, we've estimated those 24 

to be reasonable and in accordance with the work that 25 
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needs to be done — the financial community will be very 1 

concerned about our ability to recover the costs we 2 

spend on this project.  The shareholders — the 3 

shareholders you talk about having to eat this cost 4 

until we come back to the Commission, we have to raise 5 

capital.  We don't have those shareholders today.  We'd 6 

have to sell new stock, eventually, to pay for the cost 7 

of this plant, along with bond sales we have to make up 8 

about 50-50.  So if this Commission were not to allow 9 

these capital costs to go forward as approved, subject 10 

to the actual costs to be paid over the long term, I 11 

think we're going to have a very difficult time, if not 12 

an impossible time finding the shareholders you talk 13 

about to step up to the plate and make an investment, 14 

because they're not concerned about just receiving a 15 

return on their investment; they ultimately want to 16 

receive a return of their investment when these plants 17 

come on-line and depreciation starts.  So I think that 18 

would be the worst alternative that could be imagined 19 

for this project, and put our ability to finish these 20 

plants on time in tremendous jeopardy. 21 

Q All right.  But the standard the Commission is going to 22 

weigh is not whether or not Wall Street or your 23 

stockholders are put in a bind by these cost overruns; 24 

they're the standard of whether these additional capital 25 
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costs that you propose to incur are imprudent.  That's 1 

the standard under the Base Load Review Act, isn't it? 2 

A There has been no evidence provided in this case to 3 

support the fact or the contention that these costs 4 

could be imprudent.  We —  5 

Q That's not my question.  Sorry for interrupting, but my 6 

question really is, the standard is imprudence — that's 7 

what you've testified to — under the Base Load Review 8 

Act.  That's the standard, isn't it? 9 

A My understanding of the Base Load Review Act is, once 10 

the initial capital cost schedule has been provided, 11 

which we did in 2008, the company would be authorized to 12 

return to the Commission to make updates to that 13 

schedule, which we have done on a couple of occasions, 14 

and based on the evidence presented in those hearings 15 

and the information provided by the company, those 16 

amounts are deemed to be prudent unless there's evidence 17 

provided about their imprudence.   18 

  I know of no evidence in this case where someone 19 

has challenged the costs and said they're imprudent.  20 

This schedule has been reviewed by our team, it's been 21 

reviewed by ORS, and the Office of Regulatory Staff 22 

concluded that these costs were prudent and the 23 

company's filing was appropriate.  24 

Q We look forward to you listening to the rest of the case 25 
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that's being presented here, on that score, Mr. Marsh, 1 

but the standard of prudence is what this Commission is 2 

going to have to weigh.  Are you aware of the position 3 

that your company has taken on, with regard what the 4 

definition of "prudence" is that should be employed by 5 

this Commission? 6 

A I’ve talked to the Commission on numerous occasions 7 

about my definition of "prudence."  I don't know if our 8 

company has written one.  You may have one you want to 9 

present to me, but I — 10 

Q I want to share with you the final brief of Respondent 11 

South Carolina Electric & Gas Company, in the appeal of 12 

South Carolina Energy Users Commission[sic] at the State 13 

Supreme Court.  And it's a document that I think you'll 14 

recognize, signed by Mr. Chad Burgess, January 21, 2014.  15 

I'm going to direct your attention to page 22 of that 16 

document [indicating]. 17 

A [Indicating.]  18 

 MR. BURGESS:  [Indicating.]  19 

BY MR. GUILD: 20 

Q And I'll ask you, if you would, please, Mr. Marsh — I 21 

made an asterisk by a line with some quotation marks 22 

that begin with the word, "'Prudence' is universally 23 

understood..."  Would you read that quote, please? 24 

A Yes.  It says, "'Prudence' is universally understood 25 
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under a prudency test, a standard by which management 1 

action is to be judged, as that of reasonableness under 2 

the circumstances, given what was known or should have 3 

been known at the time the decision was made or action 4 

was taken." 5 

Q It cites a case, Georgia — 6 

A It cites the case of Georgia Power Company versus 7 

Georgia Public Service Commission. 8 

Q You don't need to read the citation, but, thank you.  9 

And you'd acknowledge that that is the position that the 10 

company took in that filing with the Supreme Court 11 

[indicating]? 12 

A You know, I'm not a lawyer.  I will certainly 13 

acknowledge that's what it says, but I think to get the 14 

feel for the whole decision that was reached by the 15 

Supreme Court, you'd have to read that whole document.  16 

I just read a — 17 

Q And I want to — 18 

A — piece of it. 19 

Q — show you the whole decision.  This is the Georgia 20 

Power decision that your lawyer cited as the appropriate 21 

prudence standard.  I'll put that before you 22 

[indicating]. 23 

A [Indicating.]  24 

Q And the language that you just read is the underlying 25 
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language, but would you read the rest of that text that 1 

follows after the underlined language, about the 2 

definition of prudence, that your lawyers argued, 3 

please? 4 

A [Indicating.]  5 

 MR. BURGESS:  [Indicating.]  6 

 WITNESS:  Did you say you want me to read the 7 

underlined part, or you want me to start reading 8 

after that? 9 

BY MR. GUILD: 10 

Q Start reading after it, please, Mr. Marsh. 11 

A "The concept of prudence implies a standard or duty of 12 

care owed to others.  In building a nuclear power plant, 13 

the Nuclear Regulatory Commission requires the utility 14 

to exercise a high standard of care in order to protect 15 

the public health and safety.  Similarly, given the 16 

costs involved and the rate impact of those costs on 17 

monopoly customers, this Commission finds that the 18 

utility should be held to a high standard of care in 19 

making decisions and taking actions in its planning and 20 

constructing such a project.  Thus, while the standard 21 

to be applied is reasonableness under the circumstances, 22 

where the risk of harm to the public and ratepayer is 23 

greater, the standard of care expected from the 24 

reasonable person is higher.  Given this standard, a 25 
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reasonable person is one who is qualified by education, 1 

training, and experience to make the decision or take 2 

the action, using information available and applying 3 

logical reasoning processes." 4 

Q All right.  Thank you.  Mr. Marsh, I take it that you 5 

would accept that language, description, by the Georgia 6 

Court, aptly captures what you believe to be your 7 

competence in making judgments about the terms on which 8 

this nuclear project is going forward? 9 

A It sounds like a reasonable explanation of the 10 

activities we've undertaken to identify these additional 11 

costs and evaluate those costs prior to presenting them 12 

to the Commission as an amendment to the capital cost 13 

schedule.  14 

MR. GUILD:  Thank you, Mr. Marsh.  That's all 15 

I have.  16 

CHAIRMAN HALL:  All right.  Commissioners, 17 

questions for Mr. Marsh?  Commissioner Randall. 18 

COMMISSIONER RANDALL:  Thank you, Madam Chair. 19 

EXAMINATION 20 

BY COMMISSIONER RANDALL:  21 

Q I've just got one question.  We've had several, sort of, 22 

thoughts and reactions to the proposed reduction on the 23 

return on common equity from 11 to 10½ in the settlement 24 

agreement.  Have you had any reaction from the financial 25 

ORS EXHIBIT GCJ - 5
Page 166 of 303

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

85
of490



Docket 2015-103-E   South Carolina Electric & Gas Co. 167 
Nuclear Construction Updates and Revisions 

VOL 1 OF 3 – 7/21/15 

 

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA 

community regarding this reduction, and how do you see 1 

that the financial community actually views this 2 

proposed reduction? 3 

A I don't think they've reviewed the 10½ by itself.  I 4 

think they've taken that as part of the comprehensive 5 

settlement agreement that was reached with the ORS and 6 

Energy Users.  I believe, in my experience, they believe 7 

it was a good decision on the company to try to settle 8 

these issues because it limits or could mitigate 9 

potential, you know, appeal of the decision by the 10 

Commission.  It certainly shows that one of our 11 

significant intervenors, that's been involved in all of 12 

our cases since we started in 2008, has come to an 13 

agreement with the company on what we believe is a 14 

reasonable and fair decision on the issues that were 15 

involved in this case.  I think they've reacted 16 

positively.  It would certainly be a sign to the 17 

financial community that the Commission — if the 18 

Commission were to adopt the settlement — that it has 19 

continued its fair and reasonable approach of applying 20 

the Base Load Review Act, upon which we depend heavily 21 

for our future financing. 22 

 COMMISSIONER RANDALL:  Thank you. 23 

 Thank you, Madam Chair.  24 

 CHAIRMAN HALL:  All right.  Thank you.   25 
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 Commissioner Elam. 1 

EXAMINATION 2 

BY COMMISSIONER ELAM:   3 

Q Good afternoon, Mr. Marsh. 4 

A Good afternoon. 5 

Q The reduction — let's see if I can clear up something 6 

that I heard earlier.  The reduction in the ROE from 11 7 

to 10.5 — 8 

A Right. 9 

Q — represented, according to ORS, a $15 million savings, 10 

over what time period?  Is it the construction schedule, 11 

or is it the entire anticipated life of the plant? 12 

A No, it would just be during the construction schedule.  13 

While these plants are under construction, under the 14 

Base Load Review Act, they would have applied the rate 15 

of return that's been agreed to.  So the 10½ percent 16 

would apply until Unit 2 and Unit 3 come on-line.  So at 17 

the time those units come on-line, you will transition 18 

to the then-effective ROE for the core business, and 19 

that would be the ROE that would be there into the 20 

future.   21 

Q Okay.  You've been asked some questions about some 22 

comparisons to Georgia Power.  Do you know, off the top 23 

of your head, a comparison of the number of electric 24 

retail customers SCE&G has, as opposed to how many 25 
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Georgia Power has? 1 

A I don't know that number, specifically.  I can confirm 2 

that it's a lot more than we have in South Carolina. 3 

Q Is it on an order of double, or triple?  4 

A I'm confident it's at least double.  It may be three 5 

times, just for Georgia Power. 6 

Q Okay.  And as to Georgia Power versus SCE&G, just the 7 

total megawatts of generation, the difference between 8 

the two companies, do you know that? 9 

A I don't know the specific amount that's owned directly 10 

by Georgia Power Company.  They are part of a holding 11 

company known as the Southern Company, and there may be 12 

generation that is co-owned and some of those megawatts 13 

are allocated between companies.  I just don't know 14 

that, specifically, but I would expect their generation 15 

megawatts that either they own or have been assigned to 16 

them from the corporate entity would be of a magnitude 17 

consistent with the number of customers.  18 

Q Okay.  Following up on your discussion with Mr. Guild 19 

about negotiations with the consortium, when did those 20 

start? 21 

A We started, I believe it was last September.  We 22 

received the updated schedule from them in August, and 23 

that followed shortly thereafter with the costs 24 

associated with that schedule.  25 
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Q Okay.  1 

A So when they decided to make an effort to bill that 2 

additional cost to us, we started challenging them on 3 

the costs.  That's not to say there weren't some 4 

preliminary discussions, because we expected it to be 5 

coming.  But we certainly didn't get into direct 6 

negotiation of that, probably until September of 2014. 7 

Q Okay.  At September 2014, were you in agreement with the 8 

consortium about what the dollar figure value of that 9 

was, or was that later? 10 

A I don't know exactly when the dollar amounts were 11 

presented to them in the various discussions.  I don't 12 

think that occurred at one particular time.  As I told 13 

Mr. Guild, as we got into the schedule and had a chance 14 

to evaluate the numbers and, you know, go through and 15 

identify what we specifically thought was not 16 

appropriate — I mean, this is a schedule that's 17 

thousands of lines long and has thousands of pages of 18 

detail behind it.  So we didn't get the schedule on a 19 

Monday and we were through with it on a Wednesday.  It 20 

took us weeks and probably several months to get all the 21 

way through the detail on that schedule, because we 22 

wanted to determine first if we thought it was 23 

achievable, and then we looked behind the hours and the 24 

costs behind that to determine what we thought was 25 
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appropriate and not consistent with the EPC contract.   1 

Q Okay.  Thousands of lines.  Without getting into a 2 

dollar figure, has there been any agreement about any of 3 

those sub-lines, as far as whose responsibility 4 

something or the other is, and you're just trying to get 5 

through to the end?  Or is there no agreement on 6 

anything to this point? 7 

A No, there were some dollars in there that we did agree 8 

that were appropriate, and I believe Mr. Jones is going 9 

to present some change orders in connection with that.  10 

We identified a couple of other costs that we believe 11 

are appropriate in the revised schedule they gave us.  12 

The ones we pointed out in the filing here and we've 13 

indicated we're only going to pay 90 percent of are the 14 

ones we dispute under the contract.   15 

Q Can you give the Commission a rough idea of when you 16 

would expect some finality to that process? 17 

A I wish I could give you a specific date.  The consortium 18 

is not in agreement with our position, so we continue to 19 

negotiate it extremely hard.  We've had a number of 20 

discussions.  There are some areas I believe we're 21 

starting to find some common ground.  I wish I could 22 

give you more detail, but those are confidential 23 

discussions and, you know, we certainly haven't signed 24 

anything that would say we think we're on the right path 25 
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on these three and upset on those five.  We're still 1 

continuing to work through that process very hard. 2 

Q So no idea whether it would be this year or not? 3 

A I would like to think we could complete it this year.  4 

That would certainly be a goal of mine.  I believe the 5 

consortium would certainly like to resolve it by the end 6 

of the year.  But I can't commit to an exact date.  7 

That's certainly a reasonable target, though. 8 

Q Okay.  Tell me what the procedure will be if, in fact, 9 

you convince the consortium to take responsibility for 10 

half of it, as — 11 

A Right. 12 

Q — an example, and these have already been approved as 13 

capital costs.  Will there be some mechanism for 14 

anything that perhaps ratepayers have paid, to that 15 

point, to be credited?   16 

A Well, assume we pay the 90 percent — I'm just going to 17 

give an extreme example.  Let's assume we paid all of 18 

the 90 percent, and we reach a resolution where we 19 

recover all of the 90 percent.  Certainly, we would 20 

immediately credit that back to the cost of the project, 21 

and in the next revised rate filing, that would be 22 

reflected in the customers' rates because they're paying 23 

for the carrying costs on that amount. 24 

Q How will that come back?  Just in the cost of the 25 
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project, or — there's no other rate mechanism as far as 1 

any change in the capital costs? 2 

A Well, if we were to recover monies from the consortium 3 

that we had paid, we would immediately credit those 4 

dollars to the project.  So the capital costs we've 5 

eventually paid for the project would go down 6 

immediately.  Those actual dollars paid are what we use 7 

to file our revised rates adjustment on an annual basis, 8 

so your next revised rate adjustment would be on a lower 9 

capital cost, which would give you the credit on that 10 

carrying cost for customers in bills going forward. 11 

Q Okay.  On page 11 of your prefiled testimony, you talk 12 

about the increase in the forecasted benefit of 13 

production tax credits, due to a smaller number of 14 

competing utilities.  Do you have any concerns about 15 

having both units meet the required placed-in-service 16 

date of prior to January 1, 2021?  And, I guess, the 17 

first unit. 18 

A Yeah.  Well, the first unit — the first new unit, Unit 19 

2, I don't believe is under as much risk as the second 20 

unit, because if it's completed on time in 2019 it will 21 

be well within the limits established by the Treasury 22 

for the production tax credits.  Certainly, unit two is 23 

close to the deadline, which is why we're so concerned 24 

about keeping progress moving forward on these units and 25 
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not doing anything to delay that progress.  That's 1 

really why the 90 percent mechanism was put into the 2 

contract, so if we found ourselves in a situation where 3 

there was a dispute, that work could continue while we 4 

made the effort to resolve the dispute.  5 

Q Is the substantial completion date usually the same as 6 

the placed-in-service date? 7 

A There are probably a variety of opinions on that.  We 8 

have assumed, for our purposes, it's the commercial 9 

operation dates.  There are some out there that may be 10 

of the opinion — I've heard discussions that that could 11 

be when the fuel is actually loaded into the reactor and 12 

you're producing fuel — I mean, producing electricity.  13 

The credit is linked to the production of electricity, 14 

so that's a position that we certainly might make some 15 

valid effort down the road to evaluate that.  16 

Q In your testimony there on page 11, I guess starting at 17 

line four going to the end of line five, you talk about 18 

$1.2 billion in interest costs, in future dollars.  19 

We've been — throughout these proceedings, there's been 20 

a lot of discussion of money in terms of 2007 dollars. 21 

A Right. 22 

Q Why are you talking about future dollars now, here? 23 

A These are debt issuances that have already been sold to 24 

the public, and this is interest that will be paid in 25 

ORS EXHIBIT GCJ - 5
Page 174 of 303

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

93
of490



Docket 2015-103-E   South Carolina Electric & Gas Co. 175 
Nuclear Construction Updates and Revisions 

VOL 1 OF 3 – 7/21/15 

 

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA 

the future, over the life of those bonds — in some 1 

cases, 30-year bonds, and in a couple of cases, 50-year 2 

bonds.  So we've taken the actual amount of interest 3 

that would be paid over that period. 4 

Q So, does that necessarily make projections about 5 

interest — or, that's a fixed rate on the bonds? 6 

A Those are fixed rates on the bonds.  All the bonds that 7 

have been issued at this point have been fixed-rate 8 

bonds.   9 

Q On page 46 of your prefiled, at line 16, you talk about 10 

SCE&G's role as owner of the project.  Can you explain a 11 

little bit what "owner of the project" means?  Does that 12 

have something to do with your relationship vis-a-vis 13 

Santee Cooper?  Or what is special about "owner of the 14 

project"? 15 

A There's nothing special there, other than we are an 16 

owner of the project, with Santee Cooper, our partner.  17 

What I was trying to say was, as an owner, we're going 18 

to make sure we maintain all of our claims, to try to 19 

keep as much leverage on Westinghouse and CB&I as we 20 

can, to eliminate these costs that we believe are not 21 

appropriately charged to us. 22 

Q Okay.  So Santee Cooper is not involved in negotiating 23 

with the contractors. 24 

A Oh, no, they're actively involved with us.   25 
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Q Okay.   1 

A Lonnie Carter sits with me on many occasions, as well as 2 

other people on his construction team at the plant site.  3 

They are in every conversation with us; they're in every 4 

negotiation meeting with us.  There's nothing we don't 5 

do, from a negotiating perspective, that's not discussed 6 

and agreed to with Santee. 7 

Q Okay.  Maybe I phrased it a little badly. 8 

A All we're trying to say — 9 

Q They're not in separate negotiations with the 10 

consortium. 11 

A Oh, absolutely not.  12 

Q Okay.  So whatever applies to SCE&G will apply to Santee 13 

Cooper, as well? 14 

A If we reach an agreement, I think it's comfortable to 15 

say that it will be an agreement that all the parties 16 

sign onto, SCE&G and SCANA — SCE&G and Santee Cooper.   17 

 COMMISSIONER ELAM:  Nothing further.  Thank 18 

you. 19 

 CHAIRMAN HALL:  All right.  Commissioner 20 

Hamilton. 21 

 COMMISSIONER HAMILTON:  Thank you, Madam 22 

Chair. 23 

< 24 

< 25 
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EXAMINATION 1 

BY COMMISSIONER HAMILTON:   2 

Q How are you, Mr. Marsh? 3 

A Doing fine. 4 

Q Mr. Marsh, on page 29, line 13, of your prefiled direct 5 

testimony, you state that the company has approximately 6 

$3.4 billion of debt and equity that remains to be 7 

raised. 8 

A That's correct. 9 

Q Okay.  Could you tell us, or provide us with the 10 

approximate amounts and types of the instruments to be 11 

used, and the dates? 12 

A The timing of those issuances would be consistent with 13 

the additional construction expenditures as they occur.  14 

So we would look to raise debt or sell equity to finance 15 

the project to support the dollars that are being 16 

expended in any particular calendar year.  It's not a 17 

perfect match, but you're not going to sell an odd 18 

number of bonds.  You're going to sell 100 million  or 19 

300 million; you're not going to sell 123 million.  20 

It'll be an even amount.   21 

  We look at the actual construction expenditures 22 

that we expect to spend in a particular year, and we 23 

divide that 50-50, because we think about 50 percent of 24 

that should be debt and 50 percent should be equity, in 25 
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order to maintain our bond ratings.  Those are the 1 

amounts that we'd sell in those particular years, so it 2 

would follow the construction schedule.   3 

Q All right.  Are you following, or does the company 4 

continue to utilize its original financing plan for the 5 

project? 6 

A We have.  We made it clear, as we started out, that we 7 

didn't feel the need to take the government-guaranteed — 8 

the government-subsidized loan guarantees that were 9 

offered.  We've been able to approach the marketplace on 10 

extremely favorable terms.  We're in a very low-11 

interest-rate environment, and that's evidenced by the 12 

$1.2 billion we expect to save — that we will save on 13 

the issues we've issued to this point.  I believe it's 14 

reasonable to expect that that number will grow, 15 

because, as we continue to issue debt, we've got debt — 16 

I think it's about $1½ billion hedged today, which means 17 

we've locked in the interest rates for just slightly 18 

over 5 percent.  Well, that's less than the 6.4 we 19 

estimated originally, so that'll produce additional 20 

savings that aren't included here, that will go directly 21 

to customers.  The company does not keep those savings; 22 

that's passed on directly to customers.  So we'll 23 

continue to do that and continue to use those 24 

instruments.  I've been asked in the past, and I believe 25 
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the Commission has asked us in the past, if we were 1 

considering the federal loan guarantees. 2 

Q Yes, sir. 3 

A That's a program we have watched since its inception.  4 

We have tried to understand as much about that program 5 

as we can.  The type of debt that's issued on that 6 

program is principally amortizing debt, which means, if 7 

you sold a bond issue today, you would pay back a 8 

portion — you would pay the interest and a portion of 9 

the principal back, over the life of that bond.  That's 10 

very different from what we have in place where we issue 11 

a 30-year bond, and you don't have to pay any principal 12 

until the end of the 30 years.  So if we were to go into 13 

the debt — the federal loan guarantees, we would be 14 

refinancing capital costs throughout the life of those 15 

bonds, which exposes us to great interest-rate risk.  I 16 

can't predict the future, but I think it's more likely 17 

that interest rates are going to go up than they're 18 

going to go down, from where they are today.  So we've 19 

been locking in these low rates and have not felt the 20 

need to do the loan guarantees.  We also don't know the 21 

terms and conditions that come with those loan 22 

guarantees.  We know there are always terms and 23 

conditions and covenants with any deal you would do like 24 

that, and we've not been provided those.  If we are ever 25 
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provided those, we will certainly do the evaluation, but 1 

I think it would be a stretch for me, at this point, to 2 

say they would be favorable to what we've been able to 3 

secure in the marketplace at this point.  4 

COMMISSIONER HAMILTON:  Thank you, very much, 5 

Mr. Marsh. 6 

Thank you, Madam Chair. 7 

CHAIRMAN HALL:  All right.  Commissioner 8 

Howard. 9 

EXAMINATION 10 

BY COMMISSIONER HOWARD:  11 

Q Good afternoon, Mr. Marsh. 12 

A Good afternoon. 13 

Q Mr. Marsh, one of the reasons, I guess I'll just say, 14 

I'm asking you the questions is because you're the first 15 

person up.  That gives you the right to pass them on 16 

down, if you feel someone else is more qualified. 17 

A I've been on both sides of that test. 18 

[Laughter] 19 

Q I just wanted to make sure.  On page 26 — 27 and 28 of 20 

your testimony, you said the market is becoming 21 

extremely sensitive to SCE&G's regulatory risk in the 22 

nuclear context, and you raise the possibility of not 23 

being able to finance completion of the units.  What 24 

plan, if any, do you have, if the financing becomes 25 
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unavailable? 1 

A We have in place lines of credit that we've extended, 2 

that apply to SCE&G, where, if we had a short-term 3 

period where credit were not available, we could call on 4 

those lines of credit, which I believe would transfer 5 

into long-term debt — subject to check, on that piece.  6 

So we have a backup plan with lines of credit if we had 7 

a point in the marketplace where we couldn't sell bonds.  8 

I think the biggest concern on my part would be if the 9 

Commission were not to support the project as it had in 10 

the past in allowing our adjustments, when they were 11 

deemed to be prudent, would send a message to the 12 

marketplace that there's a greater risk on the recovery 13 

of your investment if you make that in SCE&G.  That 14 

doesn't mean we couldn't sell bonds.  There's certainly 15 

a possibility you couldn't sell bonds.  But they would 16 

be a higher interest rate.  Just like we're going to 17 

benefit from higher interest rates over the next 30 and 18 

50 years on the debt issues we put out today, likewise, 19 

we would be penalized if we sold debt today at a rate 20 

that was higher than what we anticipated when we 21 

forecast the project for the Commission.   22 

  So the risk is not just that you couldn't finance, 23 

but that, if you could finance, it would be at 24 

significantly higher rates.  That's where the BLRA has 25 
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been so important to us, because that's the mechanism 1 

that the financial community is relying upon to give 2 

them a reasonable level of comfort that they will be 3 

able to recover their financing costs.   4 

Q Well, do you plan on utilizing any equity financing? 5 

A We do have plans to do equity financing, as the need 6 

arises.  Since about 50 percent of the construction 7 

would come from equity, you know, whatever remains to be 8 

spent, you could take half of that and we'd plan to, you 9 

know, put equity into this project or sell additional 10 

stock as necessary to raise the equity to support the 11 

project.  So we will be doing both. 12 

Q What is your debt-equity ratio today, and what would it 13 

be if you had to undergo one of these plans?  I know 14 

that it — the last part of that question is strictly 15 

speculative. 16 

A You know, basically, today, for the project itself, it's 17 

about 50-50, because that's our plan.  It may not be 18 

exactly that, because you can't equal an — issue an 19 

exact amount.  So from a project perspective, on a 20 

consolidated SCE&G, I think it's about 54 percent equity 21 

— 53 to 54.  So that's just a little bit higher.   22 

  If we had a negative decision on the project, we 23 

may have to sell more equity to support the bond 24 

ratings, which would drive costs up on the project, 25 
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because the return-on-equity cost is generally higher 1 

than the interest rate you pay on bonds.  So it's hard 2 

to say exactly what it would be.  If we had an adverse 3 

decision from the Commission, I think we'd have to 4 

analyze that carefully and respond to the financial 5 

community.  But their response would be negative; it's 6 

just a matter of how negative it would be in terms of 7 

our ability to raise the capital.   8 

Q The last two bond issues, if I'm not mistaken, both of 9 

them were for 50 years? 10 

A They were. 11 

Q One of them was oversold, and the last one was — I hate 12 

to use the word "undersold," but you didn't sell it in 13 

the first —  14 

A You know, we were many times oversubscribed on the bond 15 

issue for the first 50-year bond issue.  I believe it 16 

was only the sixth 50-year bond that had been sold, and 17 

the lowest that had ever been done by a utility, so we 18 

set a record with that sale.  The second 50-year sale 19 

was a little more difficult.  We had to raise the 20 

interest rate just a little bit, in order to have enough 21 

investors come into the deal to make the sale.  We still 22 

got a favorable rate.  It was 5.1 percent, compared to 23 

what we originally estimated at 6.4.   24 

  But I think, in my professional opinion, the 25 
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concern in the marketplace, you know, had to do with 1 

this proceeding we're in today and the risks associated 2 

with changing your capital cost schedule and maintaining 3 

the support at the Commission.  They watch those issues.  4 

They're closely watching this examination to understand, 5 

you know, where the Commission will land at the end of 6 

the day.  As I mentioned earlier, I think the settlement 7 

agreement was a positive sign to the marketplace that 8 

the regulation is working well with respect to the Base 9 

Load Review Act, and the Commission will be making its 10 

decision accordingly.   11 

Q Why did you use a 50-year instead of a 30-year, which 12 

would probably have been more attractive to some 13 

investors, I would think?  Why — how did you come up 14 

with the 50-year? 15 

A We don't like to have all of our issues mature at the 16 

same time.  We also like to try to match up the lives of 17 

our assets with the lives of our bonds, trying to match 18 

that up as closely as possible.  Since this project is a 19 

60-year-life project, once these plants come on-line, we 20 

believed it was appropriate to include a reasonable 21 

amount of 50-year bonds in the project.  Otherwise, 22 

whoever's in charge of financing this company 30 years 23 

from now is going to wonder why Mr. Addison sold all 24 

those bonds that come due at one time — 25 
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    [Laughter] 1 

  — and they'll have to be there financing those, you 2 

know, back-to-back-to-back, without a new project being 3 

on board.  We know that's the case now, because we're 4 

building the project.  So we've done 30-years and 50-5 

years; I wouldn't be surprised, before we're done, to do 6 

some 10-year bonds mixed in with those, so we can spread 7 

those maturity dates out and not have all that risk come 8 

due at once.   9 

Q The license is 40 years, plus a 20 renewable? 10 

A It's a 40-year license.  Once you've been operating for 11 

20 years, and Mr. Byrne can confirm this, at that point 12 

you have the right to do the evaluation study to have an 13 

additional 20 years added to your license. 14 

Q I guess my first thought was, a 40-year bond because 15 

theoretically that's the life of the asset, as we know 16 

it now. 17 

A I've not seen any 40-year bonds in the marketplace.  18 

That would be an unusual term.  Generally, the 30 has 19 

been the most popular — 10s,  20s, and 30s.  The 50 is a 20 

new bond for the marketplace, but for the right type of 21 

asset and for the right companies and support, it's 22 

receiving some good attention.   23 

Q Since the — just talking about the Base Load Review Act, 24 

since the Base Load Review Act, how much has it 25 
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increased residential rates just for the nuclear plants?  1 

How much have residential rates increased from the 2 

beginning till today? 3 

CHAIRMAN HALL:  Mr. Marsh, will you pull your 4 

microphone closer, please? 5 

WITNESS:  Oh, I'm sorry [indicating].  I got 6 

comfortable because it was working. 7 

[Laughter] 8 

I believe that number is around, I'm going to 9 

say, 17 to 20 percent.  I don't have the exact 10 

calculation here in front of me.  Based on what 11 

we've seen since we started the plants in 2008, 12 

adding up the increments that have been applied in 13 

those years, I believe it's between 17 and 20 14 

percent. 15 

BY COMMISSIONER HOWARD:  16 

Q And what do you anticipate between now and the 17 

completion date, estimated? 18 

A From a total retail perspective, I believe that number 19 

goes to around 35 percent, in total, since you have 20 

another number on top of that between now and that time.  21 

Q Okay.  22 

A But I want to point out — I know we're focused a lot on 23 

rates, and we should be, but the amount that impacts 24 

customers is not just the rate increases; it's the 25 
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impact of fuel costs and the production tax credits.  1 

And our current forecast actually shows, when these 2 

plants come on-line, based on the costs we've got today, 3 

and you apply first the lower cost of nuclear fuel — 4 

because it is cheaper than the coal or natural gas — and 5 

when you combine that with the production tax credits, 6 

you're going to see a leveling of rates or a decrease in 7 

rates at that time.   8 

  So I understand your question, and I want to 9 

respond to that, but that's one piece of what customers 10 

see.  That's just the base-rate side that's impacted by 11 

fuel and production tax credits.  And that's the 12 

challenge that I think we've missed sometimes in these 13 

proceedings is, we're just focused on the capital costs 14 

— which is important.  We need to focus on that.  It's 15 

very important, because it's the largest cost of the 16 

impact to customers.  But we can't discount fuel and 17 

production tax credits. 18 

Q I feel comfortable in asking you about one milestone, 19 

and I'm sure you know what the milestone is.  It's 146.  20 

Are you familiar with an Milestone 146? 21 

A Well, it's got to be the last one, because there are 146 22 

of them.  I don't know — 23 

    [Laughter] 24 

Q I figured you would remember.  My question's on 25 
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production tax credit. 1 

A Yes, sir. 2 

Q One forty-six says the completion date is June '19?  3 

June 2019? 4 

A Right. 5 

Q Production tax credit runs out in December of that year. 6 

A Well, to qualify for the credits you have to have your — 7 

you have to do three things.  You have you file your 8 

license, which we did.  You have to pour your basemat 9 

for the reactor, which we've done for both reactors, so 10 

we've met both of those two requirements.  And the third 11 

is, your plant needs to be in operation by the beginning 12 

of 2021.  So if we finish Unit 2, the first unit, in 13 

2019, it will clearly qualify for the credits.  If we 14 

finish Unit 3 in June of 2020, it will qualify for the 15 

credits.  And once you qualify for the credit, you're 16 

eligible to receive those for an eight-year period, once 17 

you become eligible to qualify for the credits. 18 

Q Well, my question is a confusing thing in my mind, and I 19 

hope you can clear me.  We have a boundary of 18 months 20 

on each of the milestones. 21 

A That correct. 22 

Q That milestone, 18 months, would take it beyond 2021.  23 

It would take that — it would have — I don't want to say 24 

flexibility, but according to milestones, they would 25 
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have another year to do the project over there.  So my 1 

question to you is, what is involved in changing that 2 

boundary to six months, so the boundary would be in line 3 

with the production tax credit deadline?  Can you change 4 

the boundary?  I don't know; I'm asking the question of 5 

somebody.  It just seems like, if that boundary was the 6 

same as the production credit deadline, there would be 7 

more of an incentive to get the project finished within 8 

that boundary? 9 

A Right.  Certainly, we want to achieve the deadline so we 10 

make the deadline of 2020.  There does remain an 11 

opportunity, we believe, for us, if we find ourselves up 12 

against that deadline, potentially to go to Treasury or 13 

to go to Congress and have those deadlines extended.  14 

That certainly is not an absolute.  It's something we 15 

have already begun to evaluate and try to define what a 16 

strategy might look like to accomplish that.   17 

  I would hate to spend the 12 years we've invested 18 

in completing these plants and miss a deadline by a very 19 

short period of time and not qualify for the credits.  20 

So it's something I can't guarantee, but we would make 21 

every effort to ensure we would qualify for the credits.   22 

  You know, the Commission certainly has the 23 

authority to move that deadline back, if it wants to.  24 

You know, we had originally asked for 30 months.  That 25 
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was adjusted to 18 in the original hearing, and I think 1 

that's been reasonable.  That's worked well for us.  It 2 

has made us pay attention.  I can assure you, without 3 

that deadline being moved back to 2020, it's got our 4 

full attention.  So, certainly, the Commission could do 5 

that.  I would think, as we approach that 2020 date, if 6 

we have issues, my commitment is we would be back before 7 

the — back and forth — back in front of the Commission 8 

to explain the exact situation and what our strategy has 9 

been to resolve it, so our customers do qualify for the 10 

credits.   11 

Q This is, for lack of a better word, I'll say a cliché.  12 

There's a cliché that's going around right now of, what 13 

keeps you awake at night?  With all the moving parts of 14 

this nuclear power plant, which is one that would keep 15 

you awake the most at night? 16 

A You know, certainly, it's staying on the schedule.  I 17 

don't have nearly as many concerns as I did when we 18 

started the project about being able to build the 19 

facility.  As we told the Commission, this was a new 20 

plant, it was a new design.  We knew they were under 21 

construction in China.  As we have monitored their 22 

construction in China, we've become more and more 23 

comfortable with the constructibility of the plants, and 24 

physically their plants are almost complete.  The first 25 
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unit is complete.  I will anxiously watch as they load 1 

fuel and they heat the plant up and it produces 2 

electricity for the first time. 3 

I think making sure we finish these plants on time 4 

is my biggest concern.  I want to make sure we do what 5 

it takes to bring these plants in on time and capture 6 

the production tax credits for the benefit of our 7 

customers. 8 

Q Thank you, very much. 9 

A Yes, sir. 10 

CHAIRMAN HALL:  Commissioner Whitfield. 11 

VICE CHAIRMAN WHITFIELD:  Thank you, Madam 12 

Chairman. 13 

EXAMINATION 14 

BY VICE CHAIRMAN WHITFIELD:  15 

Q Good afternoon, Mr. Marsh. 16 

A Good afternoon.  17 

Q I've only got about four questions for you, and two of 18 

them you've already practically answered or at least 19 

touched on.  The first one has to do — you kind of 20 

answered it in a response you gave to Commissioner 21 

Hamilton about the federal loan guarantees, and you 22 

explained that real, real well.  I guess my only 23 

remaining question about that is — and, again, not to 24 

Monday-morning quarterback that.  I know Georgia sought 25 
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them out for Vogtle years ago, and you did not.  But I 1 

thought there was a — was there not a deadline as to 2 

what point you could still get those if you chose to?  3 

Or is that still an option?  You've still got $3.4 4 

billion worth of capital to raise.  Is that something 5 

that — 6 

Q There have been deadlines along the way to stay in the 7 

pack that would qualify for the loan guarantees.  You 8 

had to pay certain fees to go to the next level.  We 9 

were paying these fees to the federal government to stay 10 

in the game. 11 

Q Or negotiate the fee, yes. 12 

A So we paid our fees to a certain point.  I may need to 13 

verify this, but my understanding is we're no longer 14 

paying fees because they've not provided us the 15 

information we need to continue the evaluation.  So, to 16 

put it in simple terms, the ball is in their court.  If 17 

they want us to consider the loan guarantees and their 18 

options, they're going to have to provide us with the 19 

details we need to complete the evaluation.  I'm not 20 

concerned if they never provide it to us, because I 21 

think our financing we've got in place is going to be 22 

extremely tough to beat, with the locked-in interest 23 

rates we've got, with none of the covenants and 24 

restrictions that come with that.   25 
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  So I'm comfortable with what we've done, and I 1 

don't regret — even looking back today.  And Georgia has 2 

done that.  I'm comfortable they've got a lot of new 3 

requirements they're going to have to meet in connection 4 

with those loans, to satisfy the federal government, 5 

that we won't be subject to. 6 

Q I think y'all stated that years ago, that — 7 

A We did. 8 

Q — there were a lot of strings attached, if you will, 9 

with — 10 

A Yes. 11 

Q — those loan guarantees.  And you've certainly explained 12 

it in your answer to Commissioner Hamilton as to why you 13 

haven't done it up to this point, and it looks like the 14 

possibility of you doing it is getting slimmer and 15 

slimmer by the day, I guess. 16 

A Where we sit now, we're not moving forward unless they 17 

provide us additional information to do the evaluations.   18 

Q Another question I had that you kind of touched on a 19 

little bit with Commissioner Elam:  We were talking 20 

about any monies that might come back as a result of 21 

your ongoing negotiations with CB&I and, of course, 22 

Commissioner Elam I think used the example of what if — 23 

of course, presently, we are still operating under the 24 

old schedule and costs, but if this were approved and if 25 
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some costs had been put in place and then, somewhere 1 

down the road — and we hope for the ratepayers' sake 2 

that you do get all of this that you can.  Actually, we 3 

hope that you get 100 percent of it, but if you were to 4 

get a quick resolution or a resolution down the road, 5 

and some of the costs were already in place, and I think 6 

you said here on the stand that you would return these 7 

funds through a revised rate proceeding.  But somewhere 8 

in somebody's testimony, I thought I read the mention of 9 

it being under a fuel proceeding.  And this may be a 10 

legal question, but the way I read the Base Load Review 11 

Act, it possibly could be allowable in a fuel 12 

proceeding.  But we've got so much else packed into a 13 

fuel proceeding now, do you think it would be best to do 14 

it in a revised rate proceeding where you educate the 15 

public, if you will, and get good press, whatever you 16 

want to say, by showing that you have recouped these 17 

costs? 18 

A If you wanted to give the dollars back as quickly as 19 

possible and put it in consumers' hands, the reduction 20 

to fuel would probably be the quickest way to do that.  21 

Through the idea I put in front of you earlier, if we 22 

received a refund, it would be credited to the capital 23 

costs of the project.  Consumers would continue to pay 24 

the carrying costs on that project, but that would be a 25 
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lower rate than an immediate refund through a fuel cost.  1 

That would typically be what's done, is to lower the 2 

capital costs, because it is a return of the capital 3 

costs.  But I think the Commission would be within its 4 

bounds to evaluate the best way to handle that when it 5 

came back in, which is why I said we would be back in 6 

front of the Commission to make sure it was clear how it 7 

was to be treated.   8 

Q Well, that's certainly something that we would have to — 9 

and that would be a good problem to have, and we hope 10 

you have that problem. 11 

A I anticipate having that problem and being back before 12 

you, and certainly any options that would be available 13 

to us, the Office of Regulatory Staff would be able to 14 

fully vet for the Commission and also give you a 15 

recommendation. 16 

Q Another question — and it certainly looks like, you 17 

know, what Commissioner Howard asked you, what was your 18 

greatest worry at night.  And certainly I see — I think 19 

we all do — that meeting these deadlines to still 20 

receive the federal production tax credits is a huge, 21 

huge goal, and it's going to be a delicate walk, 22 

obviously, to do this.  But I think you said earlier on 23 

the stand, maybe when you were answering Mr. Guild's 24 

questions, you mentioned it would be about $1 billion on 25 
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one, but if I'm doing the math right, it's going to be 1 

about $2.1 or .2 billion for both units — that is, if 2 

Unit 3 makes the deadline, as well. 3 

A You talking about production tax credits? 4 

Q Yes, sir.  5 

A Yes, it's about $2.2 billion in total. 6 

Q Yes, sir.  And we're talking full-blown dollar for 7 

dollar.  We're not talking about a deduction; we're 8 

talking about full-blown dollar-for-dollar federal tax 9 

production tax credits. 10 

A That 2.2 would be what I call the grossed-up amount; 11 

that's taking the actual amount of the credit and 12 

grossing it up so you could see what the customers would 13 

receive.  They would receive the $2.2 billion benefit. 14 

Q That's where I was headed. 15 

A Yes. 16 

Q Yes, sir.  And, lastly, one of the things that ORS is 17 

charged with in representing the public interest, one of 18 

the three legs is the financial health of all of our 19 

utilities.  And one question that I seem to understand 20 

that Wall Street has a concern about is possibly the 21 

financial health of our contractors — of CB&I or 22 

Westinghouse — and I have kind of, in my mind, said, 23 

"Well, when we started this project, they weren't called 24 

CB&I; they were Shaw Group."  I've kind of mentally 25 
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thought these same people that -- the high-level 1 

engineers and people on the consortium's management team 2 

and top engineers are going to be with them whether it's 3 

Shaw, CB&I, whoever — mergers and acquisitions happen.  4 

This is a changing world; we know that.  But then — and 5 

I'm asking you this because I know you've got an 6 

accounting background, but if you want to punt to Mr. 7 

Byrne, because I read in his testimony I think where he 8 

has some concern about being able to — about the 9 

turnover in personnel at the consortium.  And could you 10 

address that, or if you want to punt to him, I would 11 

certainly — 12 

A I'll let Mr. Byrne address it too, but, you know, we 13 

have been concerned about some of the turnover at the 14 

higher levels within the organization.  We expected to 15 

see some turnover when it changed from Shaw to CB&I.  16 

That is not unusual.  I will say, even though they've 17 

had turnover, they generally do a pretty good job of 18 

communicating with us and we get the right to interview 19 

people they've got coming in, to give them feedback on 20 

whether or not we think that person will fit with the 21 

team and meets the qualifications.  In certain 22 

positions, we have an absolute right for that; in 23 

others, it's their right, but the relationship is such 24 

that they usually involve us at some point during that 25 
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process.  It'd be nice if they had the consistency that 1 

we've had on the project.  All our senior leadership 2 

team that was here in 2008 is still in place, and you 3 

should expect to see them all the way through the 4 

completion of these projects.  We're working hard to 5 

find that level of commitment on the other side.  6 

There are people, especially on the Westinghouse 7 

side, that have been there from day one, and those 8 

relationships have been good, even though there's been 9 

turnover in other positions. 10 

Q I guess, separate from that, from the turnover in 11 

personnel, how about the financial health of CB&I?  Do 12 

you have any concerns there, or could you share any 13 

insight there? 14 

A We watch it carefully.  We have a credit metrics team 15 

within our financial organization that evaluates their 16 

creditworthiness.  We watch their activities on Wall 17 

Street, to understand what they're up to and if we have 18 

any concerns we need to put forth in front of them.  19 

VICE CHAIRMAN WHITFIELD:  Well, thank you, Mr. 20 

Marsh.  21 

That's all I have, Madam Chairman.  22 

CHAIRMAN HALL:  All right.  Thank you. 23 

Commissioner Fleming. 24 

COMMISSIONER FLEMING:  All right.  25 
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EXAMINATION 1 

BY COMMISSIONER FLEMING:   2 

Q Good afternoon. 3 

A Good afternoon.  4 

Q I didn't expect you to be here this time of day, sitting 5 

where you are.  I thought we'd be finished with you long 6 

ago.  But I just wanted to touch on one particular area 7 

that you mentioned in your testimony and Mr. Guild 8 

brought out.  But the EPA's Clean Power Plan — 9 

A Yes.  10 

Q — I know the final plan is not out yet, so we're all 11 

waiting anxiously to see what it has to say.   But could 12 

you talk a little bit about the benefits of these 13 

nuclear units that can prove to be beneficial not only 14 

to the company but to the customers and to the State, as 15 

we look toward meeting the standards that they may 16 

potentially define?  17 

A I'll do my best to do that.  The proposed rule that came 18 

out, I believe it was last summer, was very complicated, 19 

very detailed in terms of how they apply the application 20 

of the formulas in there that derive the targets the 21 

companies have to achieve.  As we dug into the 22 

determination of the targets, what we learned was, in 23 

terms of the base-load capacity or generating capacity 24 

that was in place today, based on which they set the 25 
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targets, they had already assumed that the nuclear 1 

plants were in operation and running at a 90 percent 2 

capacity factor.  So that has an impact on setting our 3 

target.  In essence, that would put us in a position 4 

where we would not receive the full benefit that we will 5 

achieve when these plants come on-line and start to 6 

displace coal and certainly some of our gas-fired 7 

generation, which is, while it's a lower producer of 8 

carbon, it still does have carbon emissions.   9 

  We've already seen the benefit of bringing these 10 

new plants on-line because when I sat before you in 11 

2008, I think it might've been you that asked me the 12 

question, "Well, what impact will this have on some of 13 

your older coal-fired generation?"  And what I told you 14 

at the time was these plants gave us flexibility to 15 

retire some of those older plants, should that situation 16 

arise.  And because we had the turndown in the economy 17 

and we've seen load growth a little bit slower than we 18 

anticipated, we were able to retire or have plans to 19 

retire 730 megawatts of older coal-fired facilities that 20 

will have a tremendous impact on our future carbon 21 

production.  It will reduce that significantly.   22 

  So these plants put us in a position where we can 23 

do other things that will help us to respond.  The new 24 

Clean Power Plan as it's designed today really forces 25 
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you to take a look at finding additional efficiencies in 1 

the heat rate of your existing power plants, which may 2 

be hard to do because we've been working hard on 3 

improving those heat rates for years.  It forces you to 4 

look more at natural-gas-fired generation.  We're 5 

fortunate because we brought our Jasper Plant on-line 6 

back in 2004, and we've already got about 30 percent of 7 

natural gas.  Many utilities don't have that, as they 8 

try to find that balanced portfolio.  And they also 9 

encourage you to look for additional megawatts from 10 

renewables.  And we've been very active with the 11 

Legislature and the environmentalists and others around 12 

the State, helping to find ways to define how we move 13 

forward successfully with solar power, so we don't find 14 

our State embroiled in all the awful discussions and 15 

some of the hateful things I've seen go on in other 16 

states as they try to figure out what does that solar 17 

plan look like.  So, we've worked with the other 18 

utilities in the State and the environmentalists and 19 

people that are focused on solar power, to pass the 20 

Distributed Energy Resources Act last year, which has 21 

allowed us to come back to the Commission twice now — 22 

one to set net-metering rates and one to set distributed 23 

energy resource incentive plans in place to help us 24 

promote solar energy.  So we're well on our way to 25 
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fulfilling that piece of the pie.   1 

  So we believe we need that nuclear to help us 2 

achieve those targets.  It will not get us all the way 3 

there, and Mr. Guild pointed that out in his cross-4 

examination of me.  We've got more to do.  But without 5 

the foundation of the nuclear plants, if we don't have 6 

this nuclear energy to serve as a foundation and to put 7 

us at a 62 percent non-emitting level of production on 8 

our system, I think it's going to be very difficult to 9 

accomplish.   10 

  You know, we told the EPA — I've been to the EPA 11 

twice and met with individuals there to talk about the 12 

way nuclear is being treated in the Clean Power Plan.  13 

The example I gave them was if I hired a group of 14 

employees and I was standing up in front of them and 15 

said, "Everybody here has to pay the Family Plan for 16 

health insurance," and when a young lady in the back 17 

stands up and says, "Well, I'm not married and I don't 18 

have any kids," I would say, "Well, you're thinking 19 

about it, so you have to pay for it."  That's what the 20 

EPA has done in the Clean Power Plan.  So we're trying 21 

to get fair treatment for the nuclear plants so they'll 22 

serve as the foundation.  If we don't get that, it's 23 

going to be a very big challenge for us to meet the 24 

requirements of that plan.   25 
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  But we don't know the final results yet, and once 1 

the final results are known, it does come back to the 2 

State and the State has to actually define its 3 

implementation plan.  So even though it would come back 4 

to the State of South Carolina, they've got to decide 5 

between SCE&G and Duke Energy and Santee and all the 6 

others that have some sort of production, how they're 7 

going to allocate those targets.  So there are a lot of 8 

unknowns, but what is known is, without the nuclear 9 

plants, we won't be able to achieve the 62 percent goal 10 

of non-emitting, clean, base-load — and that's key — 11 

base-load energy that's there all the time. 12 

Q And could that be — well, I guess, if they do let you do 13 

it once it comes on-line rather than counting it down, 14 

is that a financial benefit?  Will that be a savings to 15 

the company and the customer? 16 

A It will.  I don't have my notes in front of me that I 17 

took to the EPA, but the number I recall is, if we don't 18 

get the benefits of the nuclear plant, it could be an 19 

additional $8-$9 billion in costs for the consumers in 20 

South Carolina.  That's not just SCE&G; that's the  21 

 State of South Carolina, us and Santee and others, would 22 

have — 23 

Q Trying to — that would be — 24 

A Trying to meet the new requirements of the Clean Power 25 
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Plan, as it's drafted today.  Now, we don't have the 1 

final rule, so I hope they fix some of the points we've 2 

made to them as they go forward. 3 

Q But that could be just the reversal, if they do — I 4 

mean, there could be a financial benefit, if — depending 5 

on how the plan is written? 6 

A I believe the financial benefit is there today in our 7 

making the investment in the nuclear plants. 8 

Q So they'll already be there. 9 

A Yes.  10 

Q And would there be — could there be the potential of a 11 

carbon tax that would add — 12 

A You know, President Obama has made it very clear that he 13 

believes carbon is a significant issue for our country 14 

going forward.  Many others support that position.  I'm 15 

not here to argue with the science.  I firmly believe, 16 

you know, carbon emissions are going to be attacked in 17 

the future.  I believe the writing is on the wall.  You 18 

know, based on what we said in 2008 about the additional 19 

restrictions that would come out from an environmental 20 

perspective, that has all come true.  And had we not 21 

been building these new nuclear plants, I'm not sure how 22 

we would've complied with those.   23 

  So we believe a carbon tax is going to be a reality 24 

at some point.  There is a value that we believe can be 25 
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reasonably assigned to carbon for purposes of evaluating 1 

the impacts, and the nuclear power construction — 2 

continuing with these new plants and completing these 3 

plants is, in my mind, just critical to be able to 4 

address the challenges.  To put the company in a 5 

position or make a decision that we were going to stop 6 

these plants and build something else at this point, 7 

that's a $3 billion decision based on our analysis, for 8 

customers.  I don't know that that even takes in the 9 

impacts of trying to solve the carbon issues.  10 

So I believe the State is on the right path.  Not 11 

just us, but with Santee Cooper and all the customers 12 

that are served throughout the State through the 13 

electric cooperatives that they serve, this plant is 14 

going to impact most customers in the State of South 15 

Carolina. 16 

Q So these units — it sounds like you're looking at these 17 

units kind of as an insurance against — or working 18 

towards meeting those standards? 19 

A Yes, that's exactly what we believed in 2008, and I 20 

believe that more firmly today than I did in 2008. 21 

Q And with this plant, with the complexity and scope of 22 

it, I'm sure there is great interest in the building of 23 

it not only in our State but across the country.  And I 24 

was just wondering, are you doing any outreach or 25 
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educational sessions to various groups about the plant 1 

as it's under construction? 2 

A We have a lot of individuals involved directly in the 3 

project that do presentations on a regular basis around 4 

town and around the State.  We certainly have extensive 5 

information on our website about the project, not just 6 

pictures but just discussion about what's going on, and 7 

there's a lot more informal efforts to help people 8 

understand the value of the plants and the impact they 9 

can have on the State.  So we could probably do more of 10 

that.  It's certainly something we believe in completely 11 

and probably couldn't do too much of that to make people 12 

aware of the benefits. 13 

Q Are you getting — what types of groups are particularly 14 

interested? 15 

A It could be anything from a Rotary club — we've worked 16 

with educational organizations; we've had groups of 17 

teachers on a regular basis up to the plant.  We brought 18 

students to the plant, student groups, to help them 19 

understand the benefits of nuclear power and how it is 20 

used in the State of South Carolina.  You know, any 21 

group that wants us to come and make a presentation, 22 

generally, we are available to do that.   23 

  We have groups within our organization where we 24 

bring in groups of customers on advisory boards in 25 
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different areas around the State and we talk to them 1 

about nuclear.  We ask them, "What are you hearing from 2 

a nuclear perspective," if there are concerns we need to 3 

try to address in the State or with particular groups.  4 

We've run a number of television ads, at stockholder 5 

expense or shareholder expense — not paid for by 6 

customers — to help provide more information about 7 

nuclear power.   8 

  I would expect those activities to increase as we 9 

move forward.  I probably lost count of the number of 10 

tours we've been through at the nuclear plant.  We've 11 

had commissioners from different states come; we had 12 

Nuclear Regulatory Commissioners come all the time.  We 13 

encourage people to come to the plant site.  We are 14 

proud of it.  I think it definitely leaves an impression 15 

on you, when you can go from the dollars on a page to 16 

physically looking at the investments that are being 17 

made and the complexity of the project and the activity 18 

that is taking place on site.   19 

Q Okay.  So it's serving as an educational opportunity for 20 

others across the country? 21 

A I believe it is, and in the conversations I have with 22 

CEOs and in private, in different industry meetings I go 23 

to, they're pulling for us.  They want our plant, they 24 

want the Vogtle plants to be built, because they want to 25 
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build plants.  I hear comments about the lack of a 1 

nuclear renaissance, and there may not be enough plants 2 

being built in the United States to convince me there's 3 

a renaissance here yet, but there are 65 plants being 4 

built around the world, new nuclear plants, so the 5 

renaissance is occurring, and I think the United States 6 

could benefit from joining the party.   7 

 COMMISSIONER FLEMING:  Thank you.   8 

 CHAIRMAN HALL:  All right.  Thank you.  9 

EXAMINATION 10 

BY CHAIRMAN HALL:   11 

Q Mr. Marsh, I just have a couple of questions.  The first 12 

is, why is the company requesting Commission approval of 13 

a revised schedule when the company hasn't agreed yet to 14 

the revised milestones?  The new milestones aren't in 15 

the EPC contract or an addendum, so —  16 

A The schedule we have put before the Commission is a 17 

schedule we are working to, on site, now, to complete 18 

the units.  So we have agreed this is the working 19 

schedule to complete the units, as we presented to the 20 

Commission.  When we say we haven't agreed to the 21 

schedule, we're talking about agreeing in terms of who's 22 

going to pay for the costs that are under dispute.  23 

There is no dispute that this is the schedule upon which 24 

the plants are being built.  The costs have been 25 
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evaluated, the costs are known, the derivation of the 1 

costs have been fully reviewed by our team on site and 2 

the Office of Regulatory Staff. 3 

Q Okay.  Now, I want to go back to Mr. Guild's question 4 

about the litigation.  And I don't want to jeopardize 5 

your position, so don't go far enough to do that, but as 6 

far as the negotiations are concerned, when would they 7 

tip where you would think that the negotiations were no 8 

longer productive and you might have to pursue 9 

litigation? 10 

A If the consortium were to basically quit listening to 11 

us, I'd say that's the time to do something else.  We 12 

have not gotten to that point.  We have had very frank 13 

discussions.  We've had some exchanges of potential 14 

opportunities to settle some of the outstanding issues.  15 

We've just not reached any final agreements.  As long as 16 

I believe there's an opportunity for us to do it through 17 

a settlement, as I said earlier, I would prefer that to 18 

litigation, if it looks like that's a reasonable number 19 

or reasonable amounts for our company and our customers.   20 

Q Okay.  And if you had to file litigation — I understand 21 

Georgia filed theirs in New York — where does the 22 

contract dictate, or where does your contract dictate 23 

that it would be filed? 24 

A We would also file in New York. 25 
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Q Okay.  And I imagine that would be costly, as well.  One 1 

more question about the difference between Georgia 2 

Power's contract and your all's contract, as far as the 3 

litigation is concerned.  I think you — I can't 4 

remember.  Their contract is sealed and so you don't 5 

know as much, but why was litigation a better option for 6 

them? 7 

A I don't know all the details in their contract, but the 8 

general understanding is, and their company officials 9 

have made comments to this effect, it is a fixed-price 10 

contract.  Our contract is fixed for certain items; we 11 

have firm pricing with fixed escalation on others, and 12 

there's about a third of the project that is targeted, 13 

where it's to be determined on actual amounts spent.  14 

That's where our disagreement is, on the actual amounts 15 

spent in that targeted category.  We don't have any 16 

disputes over the fixed or the firm with fixed 17 

escalation. 18 

Q Okay. 19 

A If their project is all fixed, even though they had the 20 

same issues we had, I can see how they would have a 21 

different position on, you know, whether they should be 22 

paying at that time. 23 

Q Okay. 24 

A And that might have led them to a decision to start 25 
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litigation earlier than later. 1 

CHAIRMAN HALL:  Okay.  All right.  Thank you, 2 

so much. 3 

Commissioners, any other questions for Mr. 4 

Marsh? 5 

[No response]  6 

Okay.  Mr. Burgess? 7 

MR. BURGESS:  I have one question on redirect. 8 

CHAIRMAN HALL:  Okay.  9 

REDIRECT EXAMINATION 10 

BY MR. BURGESS:  11 

Q Mr. Marsh, before the lunch hour, Mr. Guild was 12 

questioning you about the future transaction between 13 

SCE&G and Santee Cooper, and I believe I heard you 14 

testify that SCE&G would be purchasing an interest in 15 

Unit 2.  Would you please explain to the Commission 16 

exactly what transaction is required of the two 17 

companies? 18 

A Yes.  I need to correct my statement on that.  The 19 

triggering event for the purchase of the 5 percent would 20 

be the commercial operation date of Unit 2, but the 21 

actual 5 percent purchase would be of Units 2 and 3.  22 

MR. BURGESS:  Okay.  Thank you, Mr. Marsh.  No 23 

further questions. 24 

CHAIRMAN HALL:  All right, thank you. 25 
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 Mr. Guild, do you have any recross? 1 

 MR. GUILD:  I don't.  Thank you, very much. 2 

 CHAIRMAN HALL:  All right.  Thank you, Mr. 3 

Marsh.  You may step down. 4 

  [WHEREUPON, the witness stood aside.] 5 

 All right, and we'll take a short break before 6 

we call your panel. 7 

 MR. ZEIGLER:  Nope, we have one more witness.   8 

 CHAIRMAN HALL:  Okay.  So let's talk about 9 

this.  We have our night hearing starting at 6 10 

o'clock, so we will probably break about 4:45 to 11 

give you some time to relax and maybe get something 12 

to eat before that.  So we'll see how far we go 13 

with Mr. Byrne. 14 

 MR. ZEIGLER:  Perfect.  Thank you.   15 

[WHEREUPON, a recess was taken from 3:45 16 

to 4:05 p.m.] 17 

 CHAIRMAN HALL:  Thank you.  Be seated. 18 

 All right.  Mr. Burgess, whenever you're 19 

ready, sir. 20 

 MR. ZEIGLER:  Madam Chairman — 21 

 CHAIRMAN HALL:  Oh, Mr. Zeigler. 22 

 MR. ZEIGLER:  Yes, ma'am.  — SCE&G would call 23 

Mr. Byrne to the stand. 24 

    [Witness affirmed] 25 
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THEREUPON came, 1 

S T E P H E N   A .  B Y R N E , 2 

called as a witness on behalf of the Petitioner, South 3 

Carolina Electric & Gas Company, who, having been first duly 4 

affirmed, was examined and testified as follows: 5 

 DIRECT EXAMINATION 6 

BY MR. ZEIGLER:   7 

Q Would you please state your name for the record. 8 

A My name is Steve Byrne.  9 

Q By whom are you employed and in what capacity? 10 

A I'm employed by SCE&G.  I'm the president of Generation 11 

and Transmission? 12 

Q Mr. Byrne, have you prepared or caused to be prepared 13 

under your supervision certain written testimony of 47 14 

pages that's been prefiled in the record of this 15 

proceeding? 16 

A I have. 17 

Q Are there any changes to that testimony? 18 

A One change, and that is we put some slides in with — 19 

that form an annual update to the Commission on the 20 

progress of the nuclear construction site.  We have 21 

updated those slides.  22 

Q All right, sir, so that would be your Exhibit -1, I 23 

believe, and we'll get to that in just a second.  But as 24 

to the testimony itself, are there any changes to the 25 
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text of that testimony? 1 

A There are not. 2 

Q All right, sir.  If I were to ask you the questions 3 

contained in those 47 pages today, would your answers 4 

from the stand be the same? 5 

A They would. 6 

 MR. ZEIGLER:  Madam Chairman, we'd move Mr. 7 

Byrne's prefiled direct testimony into the record 8 

at this time, as if given orally from the stand. 9 

 CHAIRMAN HALL:  All right.  Mr. Byrne's 10 

testimony will be entered into the record as if 11 

given orally.  12 

  [See pgs 237-283]  13 

BY MR. ZEIGLER: 14 

Q And, Mr. Byrne, you, I believe, have two exhibits 15 

attached to that testimony; is that correct?  16 

A I do. 17 

Q And one of those is the set of slides, which you've 18 

updated with some more complete and current slides; is 19 

that correct? 20 

A That's correct. 21 

 MR. ZEIGLER:  And I've already, Madam 22 

Chairman, provided a copy of that to the other 23 

parties and to the court reporter, and would move 24 

at this point for those two exhibits to be entered 25 
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into the record. 1 

 CHAIRMAN HALL:  All right.  Mr. Byrne's 2 

exhibits will be entered into the record as Hearing 3 

Exhibit No. 4.  4 

[WHEREUPON, Hearing Exhibit No. 4 was 5 

marked and received in evidence.]  6 

BY MR. ZEIGLER: 7 

Q Mr. Byrne, have you prepared a summary of your 8 

testimony? 9 

A I have. 10 

Q Would you please provide that to the Commissioners and 11 

the parties present here in the hearing room? 12 

A Certainly.   13 

  Good afternoon, Chairman Hall and members of the 14 

Commission.  As it approaches its seventh year, the 15 

construction project for the new nuclear units is 16 

passing through a transition point.  Initially, most of 17 

the risks related to first-of-a-kind nuclear design, 18 

licensing, supply chain, staffing, and construction 19 

activities, which is understandable for one of the first 20 

new nuclear projects in the United States since the 21 

1970s.  Today, many of the uncertainties related to 22 

first-of-a-kind activities have been resolved or 23 

mitigated.  Unanticipated problems are always possible.  24 

The challenge of completing the units is now shifting to 25 
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construction, fabrication, and acceptance testing.  1 

These risks are, in many ways, similar to those 2 

encountered in other major generation projects. 3 

  Since 2008, we have received, effectively, all of 4 

the permits or certifications that we identified as 5 

being required for the project.  These include two of 6 

the first four combined operating licenses issued under 7 

the new NRC licensing scheme for new nuclear 8 

construction.  We have successfully recruited a pool of 9 

qualified, licensed reactor-operator candidates and 10 

trainees for other technical positions, to staff the 11 

units.  Our constructor and subcontractors have 12 

successfully fielded an on-site labor force that numbers 13 

approximately 3500 workers, over half of which are South 14 

Carolina residents.   15 

  Most nuclear supply chain issues have been 16 

resolved.  At present, all but three of 13 major pieces 17 

of equipment for Unit 2 are on site, as is more than a 18 

third of the major equipment for Unit 3.  To date, there 19 

have been no disruptions or losses due to shipping of 20 

ultralarge and ultraheavy components from Europe, Asia, 21 

and around the United States.  Design finalization for 22 

the nuclear island is approaching completion, which 23 

marks another substantial reduction of risk for the 24 

projects.   25 
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Site conditions are fully known.  All the required 1 

transmission facilities have been sited and many have 2 

been built.  3 

The Fukushima disaster has not derailed the 4 

project, as we initially believed that such an event 5 

might.  Construction of the first AP1000 reactor at the 6 

Sanmen site in China is largely complete, and this unit 7 

is undergoing testing.  8 

Looking forward, we face the challenge of enforcing 9 

the EPC contract while maintaining an effective working 10 

relationship with the consortium of Westinghouse and 11 

Chicago Bridge & Iron, and this is an important 12 

challenge.  It is taking the consortium too much time 13 

and too much labor expense for the scopes of work 14 

required to complete the project.  For the current 15 

schedules to be achieved, the consortium must improve 16 

the productivity factors of their workforce.  17 

Unfavorable productivity factors have been the matter of 18 

frank discussions between the parties, and the 19 

consortium's senior leadership recognizes the need to 20 

improve in this area.  21 

Another challenge will be the successful completion 22 

of inspections, tests, analysis, and acceptance criteria 23 

— or ITAAC — required to demonstrate the units' 24 

conformity with the design documents. This ITAAC process 25 
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is new to the nuclear industry.  Over 1700 ITAACs must 1 

be completed for the project.  Initial results are good, 2 

but we are in the early stages of this process. 3 

  Successfully licensing and retaining reactor 4 

operators and senior reactor operators is another major 5 

challenge.  A full complement of licensed operators must 6 

be ready for the initial fuel load to take place.  Our 7 

operators will likely be the first licensed on the 8 

AP1000 design.  Delays in certification of the plant's 9 

reference simulator for operator testing have 10 

complicated this effort for the initial class of 11 

operator candidates.   12 

  In our initial BLRA filing in 2008, SCE&G 13 

identified uncertainties around the use of modular 14 

construction for nuclear units as a potential source of 15 

delay.  This is a new technique for commercial nuclear 16 

builds.  Much of the current delay in the substantial 17 

completion dates of the units has been caused by delays 18 

in fabrication and delivery of submodules for the units.   19 

  Beginning in 2010, SCE&G began raising concerns 20 

about delays in submodule fabrication.  SCE&G worked 21 

diligently to convince the consortium to address these 22 

issues.  SCE&G challenged the consortium's construction 23 

plan and schedule, which the consortium ultimately 24 

agreed to thoroughly review.  In 2014, the consortium 25 
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provided SCE&G with a revised, fully integrated 1 

construction schedule, along with related costs.  This 2 

schedule reflecting new substantial completion dates for 3 

the units of June 19, 2019, for Unit 2, and June 16, 4 

2020, for Unit 3.  SCE&G's team of engineering, 5 

accounting, and construction experts carefully analyzed 6 

this new information.  We began negotiations with the 7 

consortium over the costs and the approaches to 8 

accelerate the work.   9 

  In March of 2015, SCE&G determined that the updated 10 

costs and construction schedules from the consortium 11 

were, in fact, accurate schedules for completion of the 12 

project as envisioned by the BLRA.  SCE&G therefore 13 

submitted the updated BLRA milestone schedule of the 14 

consortium for approval in this proceeding, along with 15 

the updated capital cost schedule.   16 

  Going forward, SCE&G will monitor the revised 17 

construction schedule and costs carefully.  We will 18 

challenge invoices from the consortium when there are 19 

grounds to do so.  The company has not accepted 20 

responsibility for the costs related to the delay in the 21 

project and the costs resulting from the consortium's 22 

failure otherwise to meet its responsibilities under the 23 

contract.  At present, the company is challenging 24 

several cost categories, including increased costs due 25 
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to project delay and the consortium not meeting initial 1 

productivity factors.  Where we dispute invoice costs, 2 

the EPC contract dictates that we pay 90 percent of 3 

these costs while the dispute is resolved.  These are 4 

the costs that we believe to be — there are costs that 5 

we believe to be deficient, and we return those invoices 6 

unpaid and we are not seeking review of those in this 7 

proceeding.   8 

  The costs and construction schedules submitted here 9 

are well reviewed, well documented, and reflect 10 

reasonable and accurate schedules for the project based 11 

on information to date.  They are not the result of 12 

imprudence by SCE&G in any way.  As with any complex 13 

project, however, these schedules are likely to change; 14 

but based on the current information, they are 15 

appropriate for approval as the new BLRA schedules for 16 

this project.   17 

  This proceeding also serves as our annual 18 

construction update.  I have a set of slides that I will 19 

use to present that update.  20 

 MR. ZEIGLER:  Madam Chairman, Mr. Byrne may 21 

wish to approach the large monitor there, as we go 22 

through this process. 23 

 WITNESS:  It might be a little easier to point 24 

things out.  If you prefer, I'll stay here, but it 25 
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might be a little quicker if I'm able to point 1 

things out. 2 

 CHAIRMAN HALL:  That's fine.  Let's get you a 3 

Lavalier mic, so you can move, please.  4 

 WITNESS:  [Indicating.]  5 

 CHAIRMAN HALL:  Oh, you've got it.  Okay.  6 

And, Mr. Byrne, I don't know if you remember, but 7 

if you touch it, it'll advance, so — well, Ms. 8 

Wheat claims it won't, but I don't know.  Good luck 9 

to you. 10 

  [Reference: Hearing Exhibit 4/SAB-1 Page 1] 11 

 WITNESS:  Can you hear me?  Okay, good.  All 12 

right.  What we have here is an overview of the 13 

site from May 2014, so it's a little bit dated.  14 

But what you can get is a sense for the layout of 15 

the site.  In the center you can see the large 16 

heavy-lift derrick, the world's largest crane.  17 

Unit 2 is towards the bottom of the screen, and 18 

Unit 3 is toward the top of the screen.   19 

 See, I touched it and it didn't advance. 20 

  [Laughter] 21 

 What you can see here is — I know this was May 22 

2014 because that's when we set the CA20 module, 23 

and you can see the rigging is still attached to 24 

that CA20 module.  So this large rectangle here 25 
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[indicating], which forms a large portion of the 1 

auxiliary building, is module CA20.   2 

 We talk a lot about structural modules on this 3 

project.  There are six big structural modules.  4 

CA20 is one of those.  The others are CA01 through  5 

-05, and we'll look at those a little bit later.  6 

So, CA20 is here, outside of the containment 7 

vessel, and it forms most of the auxiliary 8 

building.  And the circle you can see in the center 9 

here [indicating], that is the lower bowl of the 10 

containment vessel.  The containment vessel is a 11 

big steel can; it's about 1¾-inch steel, and all 12 

the nuclear components go inside of that 13 

containment vessel.  So the rest of the structural 14 

modules we talk about go inside of that containment 15 

vessel.   16 

 The turbine building for Unit 2 is here 17 

[indicating].  This is — we call this module here 18 

CR10.  This is CR10 [indicating]; it's just a 19 

cradle for the lower bowl, so the lower bowl sits 20 

in that.  The area where we're fabricating the 21 

containment vessel, in modular format, is the area 22 

that's up here [indicating], and what you see here 23 

are a number of ring sections and the lower bowl 24 

which will form Unit 3.  That's this one here 25 
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[indicating]. 1 

 So this is what we would call the tabletop for 2 

the units.  That's where most of the work 3 

activities are taking place.  The construction site 4 

overall is much, much bigger than this.  5 

  [Reference: Hearing Exhibit 4/SAB-1 Page 2] 6 

 Let me get my clicker [indicating].  Fast-7 

forward to March of 2015 — we don't take aerial 8 

pictures all that often, but we have to take them 9 

when we can get them — we can see evident here are 10 

the cooling towers.  What you see are three of the 11 

four cooling towers here [indicating].  Two of them 12 

here are structurally complete.  The third one here 13 

[indicating] is actually now structurally complete, 14 

and we're probably 25 percent complete with the one 15 

that's just a base in the ground in this picture.   16 

 The module assembly building, where we do the 17 

fabrication of the modules when we get submodules 18 

in from Lake Charles and other places, is labled 19 

here [indicating] as MAB.  And you can see that in 20 

the Unit 3 excavation, we've now placed the lower 21 

bowl [indicating] — we've now placed the lower bowl 22 

for the containment vessel.   23 

 And if you go over to the Unit 2 side, we've 24 

placed the first ring section on top of the lower 25 

ORS EXHIBIT GCJ - 5 
Page 223 of 303

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

142
of490



Docket 2015-103-E   South Carolina Electric & Gas Co. 224 
Nuclear Construction Updates and Revisions

VOL 1 OF 3 – 7/21/15 

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA 

bowl there that's next to CA20.  And we've actually 1 

moved the second ring section adjacent to the 2 

excavation.  It's ready to go, but I need to set a 3 

very large module called CA01 inside the 4 

containment vessel, because the crane — big as it 5 

is — doesn't have the clearance to lift over two 6 

ring sections of a module that's almost 100 feet 7 

tall.  So we're waiting on that one.  You can see 8 

that the other ring sections up here, CB&I Services 9 

is completing those.  They're essentially complete 10 

with the ring sections, and they've actually 11 

started on the top dome section for that.  12 

The heavy-lift derrick is labeled in the 13 

middle, and you can just see the switchyard.  14 

That's the Unit 2/3 switchyard, completely separate 15 

and independent from the Unit 1 switchyard, evident 16 

up here in the top [indicating].  You just see the 17 

turbine building for Unit 2 and some modules that 18 

are being assembled for the turbine building 19 

superstructure for Unit 3. 20 

[Reference: Hearing Exhibit 4/SAB-1 Page 3] 21 

This is just to show you that we're having 22 

some struggles with parking facilities.  We've had 23 

to run new parking lots.  As you get more and more 24 

employees — we've got about 3500 contract employees 25 

ORS EXHIBIT GCJ - 5
Page 224 of 303

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

143
of490



Docket 2015-103-E   South Carolina Electric & Gas Co. 225 
Nuclear Construction Updates and Revisions 

VOL 1 OF 3 – 7/21/15 

 

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA 

working here.  In addition to that, we've got 1 

probably 560 to 580 SCE&G employees — all of whom, 2 

by definition, are South Carolina residents — who 3 

are also working on the project: some of them down 4 

here [indicating] on the tabletop, and some of them 5 

[indicating] up in our administration building.   6 

 And you can see some shield building panels — 7 

and we'll talk about the shield building later.  8 

We're just staging them at the corner of this 9 

parking lot [indicating]. 10 

    [Reference: Hearing Exhibit 4/SAB-1 Page 4] 11 

 These are the big six structural modules, 12 

absent CA20, so these are the structural modules 13 

that go inside of the containment vessel.  So these 14 

are CA01 through CA05, and you can see in the 15 

center basically how they fit together inside of 16 

that containment vessel.  17 

    [Reference: Hearing Exhibit 4/SAB-1 Page 5] 18 

 Because of some problems we've had with the 19 

Lake Charles facility, the contractor — the 20 

consortium — has agreed to descope that facility, 21 

and they've moved the fabrication of some of these 22 

submodules to other places.  This is just a 23 

representation of where they're moving from Lake 24 

Charles.  Some went to a facility called SMCI in 25 
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Orlando; some are at Newport News Industrial in 1 

Newport News, Virginia; some to Oregon Iron Works, 2 

in Oregon; and some to Toshiba and IHI in Japan.  3 

So the submodules are moving out to other places.   4 

    [Reference: Hearing Exhibit 4/SAB-1 Page 6] 5 

 This is an example of the first submodule.  6 

The top is just the rigging; the submodule is 7 

actually down here [indicating].  This is one of 8 

the submodules for CA01 for the trailing unit, Unit 9 

3, that was built at the Toshiba facility, and this 10 

is at the port in Yokohama, coming over here.  This 11 

is actually on site now.   12 

    [Reference: Hearing Exhibit 4/SAB-1 Page 7] 13 

 This is another of those modules.  This is 14 

module CA05.  It is inside of the containment 15 

vessel now, so this has been set.  You can see the 16 

containment vessel walls up here [indicating], with 17 

penetrations going through.  Those holes are 18 

penetrations for piping and conduit that would go 19 

through the containment vessel.   20 

    [Reference: Hearing Exhibit 4/SAB-1 Page 8] 21 

 This is module CA02.  CA02 forms a tank of 22 

water and containment along with -03, and it has a 23 

couple of openings for a passive residual heat-24 

remover heat exchanger to go through, so that's 25 
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what those holes or openings are.  This is inside 1 

the module assembly building.  Behind it is CA01, 2 

but we'll take a closer look at that in just a 3 

second. 4 

    [Reference: Hearing Exhibit 4/SAB-1 Page 9] 5 

 This is the CA01 module.  You can see that we 6 

have to take the end off the module assembly 7 

building to get it out.  We did the same thing for 8 

the CA20 module when we removed it.  You can see 9 

this is about 90 foot wide, 95 foot deep, and 10 

almost 100 foot tall.  It sits on a platform we 11 

call a platen.  When we take it out, we'll move 12 

transporters underneath; we'll jack it up.  We'll 13 

bring the platform and the module outside, and when 14 

we left it with the heavy-lift derrick, the 15 

platform will stay in place.  We'll take the 16 

platform back in and start on the second unit.  So 17 

this is the wall coming off, and you can see some 18 

of the structural steel is still attached to the 19 

wall. 20 

    [Reference: Hearing Exhibit 4/SAB-1 Page 10] 21 

 This is the postcard photograph with all the 22 

steel off, the ends off the module assembly 23 

building.  And the module that's in here is CA01, 24 

and CA01 is really all of this [indicating] ready 25 
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to come out.   1 

    [Reference: Hearing Exhibit 4/SAB-1 Page 11] 2 

 This is it coming out.  You see two of the six 3 

transporters used underneath.  You can see the 4 

platform, which is raised off the ground now.  5 

    [Reference: Hearing Exhibit 4/SAB-1 Page 12] 6 

 And now we've made a turn with those 7 

transporters and we're going down alongside the 8 

module assembly building towards the crane that 9 

will eventually pick up this supermodule. 10 

    [Reference: Hearing Exhibit 4/SAB-1 Page 13] 11 

 This is the nuclear island for Unit 2.  What 12 

you notice here is we have a lot of work going on 13 

on CA20, which is the big rectangle in the middle.  14 

The auxiliary building walls are starting to come 15 

up around that CA20 module, and we're waterproofing 16 

and then backfilling as we go.  And you can see the 17 

containment vessel, the first ring section, behind 18 

it.  The big openings there are for either 19 

personnel or equipment, so we've got two equipment 20 

hatches and two personnel hatches.  21 

    [Reference: Hearing Exhibit 4/SAB-1 Page 14] 22 

 This is just a view from the top of the 23 

turbine buildings where we're working on top there.  24 

I'll show you some more of that in just a second. 25 
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    [Reference: Hearing Exhibit 4/SAB-1 Page 15] 1 

 This is the turbine building.  You can see in 2 

the front there, there's a lot of structural steel.  3 

We actually have GPS locators on all of that 4 

structural steel, so that we don't have to go 5 

searching for things; we know where they are.   6 

 And if we zoom in a little bit on the turbine 7 

building [indicating], what you can see are some 8 

feedwater heaters that have already been installed 9 

inside the condensers.  The turbine building is 10 

coming along pretty well.   11 

    [Reference: Hearing Exhibit 4/SAB-1 Page 16] 12 

 Before we set the actual turbine and generator 13 

itself — we'll put those on a pedestal — we have to 14 

pour that pedestal.  It's about 10-foot-thick 15 

concrete, and this is the area where the pedestal 16 

will be poured.   17 

    [Reference: Hearing Exhibit 4/SAB-1 Page 17] 18 

 To get power out of the units, we need 19 

transformers to step the power up to 230,000 volts.  20 

So instead of a single three-phase transformer, 21 

we're going to use three single-phase transformers, 22 

and that's these transformers up at the top, plus a 23 

spare.  We'll have an installed spare.   24 

 And the bottom is an on-site, we call it a 25 
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switchyard.  It's where all the transformers are 1 

going to go, and they go on pads and they're 2 

separated by thick concrete walls such that, if you 3 

have a failure on one, it doesn't impact the next 4 

one.  All of these main transformer components will 5 

go there, plus some auxiliary transformers for the 6 

units.  There are about eight bays there. 7 

[Reference: Hearing Exhibit 4/SAB-1 Page 18] 8 

Shield building.  The shield building is 9 

protection for the containment vessel and all the 10 

components inside.  It accounts for aircraft 11 

impact.  It is steel, concrete, steel; it's a 12 

composite.  It's made at Newport News Industries.  13 

Originally it was going to be made at CB&I/Lake 14 

Charles, but now made at Newport News Industrial, 15 

in Virginia.  It comes in panels.  Panels will be 16 

stacked, welded, and eventually filled with 17 

concrete once they're in place around the 18 

containment vessel.  So you have the containment 19 

vessel, about a four-foot annular gap, and then 20 

this shield building.  21 

The first section of rings is short; it's 22 

about three foot tall.  And that's what you can see 23 

here [indicating], and they're actually testing the 24 

fit-up.  You can see we've probably got about six 25 
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or seven rings to get — six or seven panels here, 1 

to start to form a ring section on a pad, that 2 

we're just fitting up. 3 

    [Reference: Hearing Exhibit 4/SAB-1 Page 19] 4 

 Left-hand side again, here, is the 5 

transitional section, the short pieces, and you can 6 

see there's a lot of supports that go in between 7 

there.  And then these panels here [indicating] are 8 

taller ones.  The other panels, the ones that stack 9 

on top, are either eight foot or ten foot tall, and 10 

we have 167 of those per unit. 11 

    [Reference: Hearing Exhibit 4/SAB-1 Page 20] 12 

 This is from about a week ago.  We are lifting 13 

the first of those transition sections, so the one 14 

on the left, this is the transition section in the 15 

air here [indicating], and we've actually placed it 16 

on its concrete pedestal next to the containment 17 

vessel there [indicating].  So we are starting to 18 

place the shield building structure.  We placed six 19 

of these last week. 20 

    [Reference: Hearing Exhibit 4/SAB-1 Page 21] 21 

 This is the containment vessel, just so you 22 

get just a reminder.  I think you've probably seen 23 

this picture before.  But it's built in modular 24 

format, so there's a bottom head, which has been 25 
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placed for both units, three ring sections, and 1 

then a top closure head.  And this [indicating] is 2 

that top closure head for Unit 2 being assembled at 3 

the site. 4 

    [Reference: Hearing Exhibit 4/SAB-1 Page 23] 5 

 CA04, that's — the reactor actually will go 6 

inside of CA04, so this is placing CA04 inside the 7 

containment vessel lower bowl, for Unit 3  8 

    [Reference: Hearing Exhibit 4/SAB-1 Page 24] 9 

 The Unit 3 turbine building.  On the top we 10 

see the basemat being poured.  We've completed 11 

pouring this basemat for the turbine building.   12 

 On the right-hand side, the structural steel, 13 

you see here there's actually three pieces of 14 

structural steel here [indicating].  Those are 15 

erected in modular format outside the excavation; 16 

they get lifted with the heavy-lift derrick and 17 

placed on the turbine building basemat.   18 

 We make steam to turn the turbine; when you 19 

want to condense that steam back to water, you need 20 

a condenser.  We have three condenser sections that 21 

are on the bottom left-hand side.  So these are the 22 

top portions of the condensers, again being built 23 

as modules and will be placed eventually later.   24 

    [Reference: Hearing Exhibit 4/SAB-1 Page 25] 25 
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 Not everything is a structural module.  We do 1 

have some mechanical modules.  This is an example 2 

of one of those.  This work was actually supposed 3 

to be done at a site in Texas, I believe it is.  We 4 

moved it to the site to finish it.  So we're doing 5 

it in a tent on site, and this is an ion exchange 6 

module that has now been placed in the auxiliary 7 

building already.   8 

    [Reference: Hearing Exhibit 4/SAB-1 Page 26] 9 

 Major components, I said that most of them are 10 

on site.  This is just a representation.  The blue 11 

is Unit 2; green is Unit 3.  You can see that we've 12 

already received the majority of the components for 13 

Unit 2, and a good many of the components for Unit 14 

3.  We're nearing completion on these.  So one of 15 

the concerns we had was manufacturing happening all 16 

over the world, and that has not worked out to be 17 

as big a problem as the modules have been.   18 

    [Reference: Hearing Exhibit 4/SAB-1 Page 27] 19 

 This is an example of one of those components.  20 

This is a steam generator from Doosan, in South 21 

Korea.  This is at the Port of Charleston.   22 

    [Reference: Hearing Exhibit 4/SAB-1 Page 28] 23 

 This is the steam generator that was railed to 24 

the site, and it is being offloaded from the rail 25 
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car using the heavy-lift derrick.  1 

    [Reference: Hearing Exhibit 4/SAB-1 Page 29] 2 

 This is the reactor vessel for Unit 3.  You'll 3 

note the Ravenel Bridge in the background, so this 4 

is the Port of Charleston again.  And it was railed 5 

to the site and is stored at the site now.   6 

    [Reference: Hearing Exhibit 4/SAB-1 Page 30] 7 

 Some other components that have been coming in 8 

from all over the place: We've got the stator for 9 

the generator, top left; low-pressure turbine 10 

rotors, top right.  The sets of tanks on the bottom 11 

of this slide are all associated with the passive 12 

containment cooling systems, and those tanks came 13 

from Mangiarotti, in Italy.   14 

    [Reference: Hearing Exhibit 4/SAB-1 Page 31] 15 

 Other components — some secondary site 16 

components like auxiliary boiler feed pumps, 17 

condensate polishers, and then the integrated head 18 

package really makes the head — the reactor vessel 19 

head — sort of a quick disconnect, so we can lift 20 

all the components off together as opposed to 21 

disassembling them. 22 

    [Reference: Hearing Exhibit 4/SAB-1 Page 32] 23 

 This is a pressurizer, and this is stored on 24 

site in a tent.  So tents are another area we have 25 
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a disagreement with the consortium over who needs 1 

to pay for them.  This is an example of them 2 

staging something inside a tent on site.  3 

    [Reference: Hearing Exhibit 4/SAB-1 Page 33] 4 

 And our most difficult logistical transport 5 

was the deaerator.  We have one of these per unit.  6 

This is difficult because it's about 140 feet long, 7 

so too long to ship by rail.  About 300 tons.  So 8 

we had to ship it on a specially designed trailer; 9 

it had a pushing truck, a pulling truck, and a 10 

spare truck.  This is it going through Camden.  It 11 

was a photographer's dream.  We had a lot of people 12 

that came out, and it was almost like a parade  13 

    [Reference: Hearing Exhibit 4/SAB-1 Page 34] 14 

 Simulator.  We have two simulators for the 15 

units, one for Unit 2 and one for Unit 3.  Those 16 

simulators have been up and running for about a 17 

year.  They're running scenarios on the simulators; 18 

we are training operators on the simulators. 19 

    [Reference: Hearing Exhibit 4/SAB-1 Page 35] 20 

 Transmission.  We're not asking for any 21 

updates on transmission during this hearing.  The 22 

transmission is going very well. 23 

    [Reference: Hearing Exhibit 4/SAB-1 Page 36] 24 

 Water treatment facility.  We will supply all 25 
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three units, eventually, with one water treatment 1 

facility.  This is on our property on Lake 2 

Monticello, so we're going to take water and purify 3 

it from Lake Monticello and provide drinking water 4 

and demineralized water for the units. 5 

[Reference: Hearing Exhibit 4/SAB-1 Page 37] 6 

We mentioned Sanmen earlier.  This is the 7 

Sanmen site.  Unit 1 is in the foreground, Unit 2 8 

in the background.  You can see that this plant is 9 

— physically looks complete, so it is truly nearing 10 

completion.  They're doing hydrostatic testing and 11 

primary and secondary system flushes now.  We 12 

anticipate that this unit will be on-line somewhere 13 

near the end of 2016.  So they are and have been 14 

about two and a half years ahead of us  15 

And that concludes the update. 16 

17 

18 

19 

20 

21 

22 

[PURSUANT TO PREVIOUS INSTRUCTION, THE 23 

PREFILED DIRECT TESTIMONY OF STEPHEN A. 24 

BYRNE FOLLOWS AT PGS 237-283]25 
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1

DIRECT TESTIMONY OF1

STEPHEN A. BYRNE2

ON BEHALF OF3

SOUTH CAROLINA ELECTRIC & GAS COMPANY4

DOCKET NO. 2015-103-E5

Q. PLEASE STATE YOUR NAME, BUSINESS ADDRESS, AND6

POSITION.7

A . M y name is Stephen A .B yrne and my bu siness ad d ress is 2208

O peration W ay,C ayce,Sou thC arolina.Iam P resid entforGeneration and9

Transmission ofSou thC arolinaElectric & Gas C ompany (“SC E & G”orthe10

“C ompany”).11

Q. DESCRIBE YOUR EDUCATIONAL BACKGROUND AND12

BUSINESS EXPERIENCE.13

A . Ihave aC hemicalE ngineeringd egree from W ayne State University.14

A ftergrad u ation,Istarted my nu clearcareerworkingforthe Toled o Ed ison15

C ompany atthe D avis-B esse N u clearP lant.Iwas granted aSeniorReactor16

O peratorL icense by the N u clearRegu latory C ommission (“N RC ”)in 198 7 .17

From 198 4 to 1995,Iheld the positions ofShiftTechnicalA d visor,C ontrol18

Room Su pervisor,ShiftM anager,E lectricalM aintenance Su perintend ent,19

Instru ment and C ontrols M aintenance Su perintend ent, and O perations20

M anager.Ibegan workingforSC E & G in 1995 as the P lantM anageratthe21

V .C .Su mmer plant. Thereafter,I was promoted to V ice P resid entand22
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2

C hief N u clearO fficer. In 2004,Iwas promoted to the position of Senior1

V ice P resid entforGeneration,N u clearand FossilH yd ro. Iwas promoted2

to the position of E xecu tive V ice P resid entforGeneration in 200 8 and to3

E xecu tive V ice P resid entforGeneration and Transmission in early 2011.I4

was promoted to P resid entfor Generation and Transmission and C hief5

O peratingO fficerofSC E & G in 2012.6

Q. WHAT ARE YOUR DUTIES WITH SCE&G?7

A . A s P resid entof Generation and Transmission and C hief O perating8

O fficer for SC E & G,I am in charge of overseeing the generation and9

transmission of electricity for the C ompany. I also oversee allnu clear10

operations. Inclu d ed in my area of responsibility is the N ew N u clear11

D eployment(“N N D ”)projectin which W estinghou se E lectric C ompany,12

L L C (“W E C ”) and C hicago B rid ge & Iron (“C B & I”) (collectively13

“W E C /C B & I”) are constru cting two W estinghou se A P 10 0 0 nu clear14

generating u nits in Jenkinsville,Sou th C arolina,(the “Units”) that are15

jointly owned by SC E & G and Sou th C arolina P u blic Service A u thority16

(“Santee C ooper”).17

Q. HAVE YOU EVER TESTIFIED BEFORE THIS COMMISSION?18

A . Y es.Ihave testified before the P u blic Service C ommission ofSou th19

C arolina(the “C ommission”)in severalpastproceed ings.20

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY?21
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A . The pu rpose of my testimony is to d iscu ss the cu rrentstatu s of1

constru ction of the new nu clear Units;the new constru ction sched u le2

proposed here which is based on the revised ,fu lly-integrated constru ction3

sched u le provid ed to SC E & G by W E C /C B & Iin the third qu arterof 20144

(the “Revised ,Fu lly-Integrated C onstru ction Sched u le”);the changes in5

commercialoperations d ates for the Units;the u pd ates in costforecasts;6

and the operational,contractu aland othermatters related to the u pd ates to7

the cost and constru ction sched u les proposed in this proceed ing. This8

testimony is also su bmitted in satisfaction of the requ irementimposed by9

the C ommission in O rd er2009-104(A )thatthe C ompany provid es annu al10

statu s reports concerningits progress in constru ctingthe Units.11

PROJECT UPDATE12

Q. PLEASE PROVIDE AN OVERVIEW OF THE PROJECT STATUS.13

A . C oncerning cu rrent statu s, the project is passing throu gh an14

importanttime of transition related to the risks and challenges thatwill15

d efine ou r efforts going forward . W hen we began the project,the most16

important risks were related to first-of-a-kind nu clear constru ction17

activities. This projectis one of two new nu clearconstru ction projects to18

be initiated in the United States since the 197 0s.Itis beinglicensed by the19

N RC u nd eran entirely new regu latory framework contained in 10 C .F.R.20

P art52.In the early stages of the project,you wou ld have expected risks to21

reflectthatfirst-of-a-kind natu re ofthe u nd ertaking.22
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4

Tod ay,we stillface su bstantialrisks and challenges in completing1

the project. B u t many of the u ncertainties related to first-of-a-kind2

activities have been resolved or su bstantially mitigated . W hile3

u nanticipated problems are always possible,the challenge of completing4

the Units is now shiftingaway from first-of-a-kind activities where major5

new d esign,performance,fabrication orregu latory challenges pred ominate.6

Tod ay,execu tion risks related to constru ction,fabrication and acceptance7

testingare atthe forefront.These tasks pose importantchallenges,and the8

challenges are commensu rate in scale and complexity with the scale and9

complexity of this project.B u tqu alitatively,these challenges are notthat10

d ifferent from the challenges encou ntered in other major generation11

projects. Itis asign of the progression of the projectthatexecu tion risks12

related to constru ction,fabrication and testingrisks increasingly d efine the13

projectratherthan the first-of-a-kind nu clearprojectrisks. Reachingthis14

pointrepresents an importantmilestone in ou rprogress toward completion.15

Q. COULD YOU PLEASE ELABORATE ON THE PROJECT’S RISKS16

AND CHALLENGES AS THEY CURRENTLY STAND?17

A . M u ch of the change in the riskprofile of the projecthas to d o with18

the major risk factors thatare being wholly or partially mitigated .For19

example,in the 200 8 B L RA C ombined A pplication,we id entified 19 major20

permits, certifications or categories of permits that were requ ired to21

constru ctthe Units.See C ombined A pplication in D ocketN o.200 8 -196-E22
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5

atE xhibitJ,C hartB .E ighteen ofthe 19 have now been issu ed and one was1

d etermined not to be need ed . Receipt of these permits represents the2

su ccessfu lresolu tion ofamajorriskfactorforthis project.3

Q. COULD YOU OUTLINE SOME OF THE KEY LICENSES,4

PERMITS AND CERTIFICATIONS THAT THE PROJECT HAS5

RECEIVED TO DATE?6

A . Y es.W e have now received :7

1. The C ombined O peratingL icenses (“C O L s”)forthe two Units8

thatwere issu ed by the N RC u nd er10 C .F.R.P art52;9

2. A mend ments to the D esign C ontrolD ocu ments (“D C D s”) for10

the A P 10 00 Units throu gh D C D Revision 19 thatwere approved by the11

N RC to incorporate d esign enhancements to the Units;12

3. A C lean W aterA ctSection 404 permitthatwas issu ed by the13

A rmy C orps ofE ngineers related to workin on-site wetland s;14

4. Severalpermits associated with u se of L ake M onticello as a15

sou rce of coolingwaterand potable waterforthe projectthatwere issu ed16

by the Fed eralE nergy Regu latory C ommission (“FE RC ”);17

5. A C lean W aterA ctSection 401 W aterQ u ality C ertification and18

an E nvironmental Impact Statement issu ed u nd er the N ational19

E nvironmentalP olicy A ct(“N E P A ”) forthe project,inclu d ingassociated20

transmission projects,to su pportotherfed eralpermits;21
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6

6. M u ltiple constru ction and storm-waterpermits thatwere issu ed1

by the Sou th C arolina D epartmentof H ealth and E nvironmentalC ontrol2

(“D H E C ”);3

7 . Several N ational P ollu tant D ischarge E limination System4

(“N P D E S”)permits associated withthe on-site waste watertreatmentplant5

and d ischarge of blow-d own water from the Units’cooling system that6

were issu ed by D H E C ;and7

8 . C ertificates u nd erthe Utility Facility Sitingand E nvironmental8

P rotection A ctthatwere issu ed by this C ommission forthe constru ction of9

305 circu itmiles of new or reconfigu red 230 kV transmission lines to10

d eliverpowerfrom the projectto ou rcu stomers.11

Q. WHAT OTHER RISK FACTORS HAVE BEEN REDUCED OR12

AMELIORATED?13

A . L etme review where we stand on severalof the key risk factors14

inclu d ingthose thatwere id entified when we came before the C ommission15

in 200 8 in the firstB L RA proceed ing.16

1.Financial Risk. In 200 8 ,we id entified akey risk factorfor17

the project to be u ncertainties as to whether financial markets wou ld18

su pportSC E & G in raising the capitalneed ed to su pportconstru ction. A s19

M r.M arsh’s testimony d emonstrates,SC E & G has su ccessfu lly metthis20

challenge thu s far.The financialmarkets have d eveloped confid ence in the21

B L RA largely becau se O RS and the C ommission have applied thatstatu te22
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7

in afairand consistentway. B ecau se of thatconfid ence,to d ate markets1

have been comfortable provid ingcapitalto the projecton reasonable terms,2

even in times of generally u nfavorable marketcond itions. H owever,as3

Kevin M arshind icates,ou rM ay 2015 bond issu ance ind icates thatmarkets4

appearto be more concerned abou tregu latory riskthan they have been in5

the past. N onetheless,we believe thatif regu latory cond itions remain6

stable and consistent,financialmarkets willcontinu e to su pportthe project7

throu ghto completion.8

2.Major Equipment.The d esign and fabrication of major9

equ ipmentforthe A P 10 00 Units was an importantriskfactorforthe project10

when we began.A s we stated in 2008 :11

Q u ality controls and manu factu ringstand ard s forcomponents for12
nu clearplants are very stringentand the processes involved may13
place u niqu e d emand s on component manu factu rers. It is14

possible thatmanu factu rers of u niqu e components (e.g.,steam15
generators and pu mp assemblies or other large components or16
mod u les u sed in the Units)and manu factu rers of othersensitive17
components may encou nter problems with their manu factu ring18
processes orin meetingqu ality controlstand ard s. M any of the19
very largestcomponents and forgingu sed in the Units can only20
be prod u ced atalimited nu mberof fou nd ries orotherfacilities21

world wid e. A ny d ifficu lties that these fou nd ries or other22
facilities encou nter in meeting fabrication sched u les or qu ality23
stand ard s may cau se sched u le orprice issu es forthe Units.24

C ombined A pplication in D ocketN o.200 8 -196-E atE xhibitJ,page 7 .25

The first-of-a-kind risks associated withmajorequ ipmentfabrication26

have now largely been mitigated . A llof the major equ ipment for an27

A P 10 0 0 u nithas been fabricated atleastonce and in some cases two or28
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8

more times. M ore than athird of the majorequ ipmentforUnit3,orfive1

ou tof the thirteen components,have arrived on site.A llof the major2

equ ipmentforUnit2 has been received on site exceptthree of the thirteen3

components.In this regard ,4

a. The P assive Resid u alH eatRemovalH eatE xchanger5

(“P RH R”)while fabricated has been retu rned to Italy forinstallation6

of a Su pplementalRestraintB ar to improve its performance and7

d u rability.8

b. A s ofM ay 2015,the ReactorC oolantP u mps (“RC P s”)9

for the A P 10 0 0 were su ccessfu lly u nd ergoing engineering and10

end u rance testing with red esigned bearings. P reviou s end u rance11

tests ind icated a potentialproblem with the performance of the12

RC P s’bearings.13

c. Squ ib V alves are importantparts of the passive safety14

featu res ofthe A P 10 0 0 Units.P riorperformance testingof the Squ ib15

V alves had shown problems with certain seals.Those seals have16

been red esigned and as of M ay 2015 the red esigned valves were17

u nd ergoingtestingand performingsatisfactorily.18

3. Shipping. The constru ction of the Units is su pported by a19

globalsu pply chain.Severalu ltra-large and u ltra-heavy components of the20

Units are fabricated in A siaand E u rope. In 2008 ,we id entified important21

risks related to shippingthese components safely and withou td elay to the22
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9

site.To d ate,there have been no d isru ptions orlosses d u e to shipping.The1

D eaerators,which were approximately 148 feetin length and weighed in2

excess of 300 tons,have been su ccessfu lly d elivered to the site. D elivery3

of this equ ipmentwas the project’s mostd ifficu ltand complex shipping4

challenge and was met withou tloss or d elay,or any d isru ption to the5

constru ction plan. The D eaerators were shipped by sea to the P ortof6

C harleston and then by barge to a Santee C ooper d ock facility on L ake7

M arion.From there they were taken on specialtrailers to the site.8

4. Design Finalization. D esign finalization has been an9

importantrisk factor for the projectsince its inception. A s we stated in10

20 08 ,11

Und er the cu rrent N RC licensing approach,there is engineering12
work related to the Units thatwillnotbe completed u ntilafterthe13
C O L is issu ed .A ny engineeringord esign changes thatarise ou tof14

thatwork,orthe engineeringord esign changes requ ired to ad d ress15
problems thatarise once constru ction is u nd erway,are potentialrisks16
which cou ld impactcostsched u les and constru ction sched u les for17
the Units.18

19
C ombined A pplication in D ocketN o.200 8 -196-E atE xhibitJ,page 6.20

The mostchallenging aspectof d esign finalization of the A P 10 0021

Units is finalization of the N u clear Island (“N I”).The N I inclu d es the22

Shield B u ild ing and containmentvesselwhich hou se the reactor,steam-23

generators,refu eling equ ipment and passive safety components of the24

Units,and the A u xiliary B u ild ing,whichhou ses othernu clearcomponents25

ofthe plant.D esign d elay and d esign changes related to the N Ihave been a26
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10

majorsou rce ofd elay in the projectto d ate and have contribu ted to d elay in1

su bmod u le prod u ction.A s of M ay 2015,d esign finalization forthe N Iwas2

approachingcompletion,ind icatingthatrisks associated withthis aspectof3

the projectare beingmitigated .4

A related d evelopment that has red u ced risks d u e to d esign5

finalization has been the N RC ’s su ccessfu l implementation of the6

P reliminary A mend ment Requ est (“P A R”) process. The L icense7

A mend mentRequ est(“L A R”)process,which has been in place forsome8

time,allows SC E & G to obtain license amend ments when need ed to ad d ress9

changes in d esign d ocu ments. These changes arise from finalization of10

d esign,constru ctability issu es id entified in the field ,and similar matters.11

P rocessingacertain nu mberof L A Rs is anecessary and expected partof a12

constru ction projectinvolvingan N RC licensed facility.13

The P A R process was d eveloped less than five years ago to su pport14

new nu clearconstru ction.A P A R requ ires the N RC staff to issu e a“notice15

of no objection”and allows constru ction workto proceed atthe applicant’s16

riskpend ingissu ance of aL A R.W e have u sed the P A R process in several17

cases to mitigate potentiald elay in the project.The N RC ’s su ccessfu l18

implementation of the P A R process has been very helpfu lin mitigating19

d esign finalization risk.20

5. Hiring, Training and Retention of Operating Staff.21

A nother very important risk factor that has been highlighted since the22
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11

beginningof the projectwas the possible “[i] nability [of SC E & G] to hire1

su fficient qu alified people to operate the plants.” See C ombined2

A pplication,D ocketN o.200 8 -196-E ,atE xhibitJ,C hartA .W ithou ta3

su fficientteam of licensed operators and other staff to operate the Units,4

initialfu elload wou ld be prohibited and the projectwou ld come to ahalt.5

To su pportinitialfu elload ,the team mu stbe large enou gh to staff all6

necessary positions atthe Units arou nd the clock seven d ays aweek with7

provisions fortrainingand d evelopmenttime and personaland sickleave.8

E ach Unitrequ ires no less than three SeniorReactorO perators (“SRO s”)9

and two ReactorO perators (“RO s”)to be on d u ty atalltimes.Trainingas a10

licensed reactoroperatortakes between 3-7 years d epend ingon the levelof11

nu clear experience that the cand id ate brings to the job. B ecau se the12

A P 10 0 0 is anew d esign,there is no poolof trained and licensed A P 10 0013

reactor operators and other personnelpotentially available to fillgaps in14

SC E & G’s ranks.15

A s the C ommission is aware from past proceed ings,SC E & G’s16

concerns abou t this staffing issu e grew as the project progressed and17

concerns abou tthe d ifficu lty in find ingqu alified cand id ates fortrainingas18

reactoroperators and otherskilled positions came into focu s.W ithsu pport19

from the C ommission and O RS, SC E & G red ou bled its efforts and20

expand ed its hiringtargets to allow forgreaterrates of attrition.See O rd er21

2012-8 8 4 atpp.47 -48 . W e cu rrently have a grou p of 60 well-qu alified22
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12

licensed reactor operator cand id ates in training and a similarly su fficient1

nu mberof cand id ates in trainingforothertechnicalpositions. Trainingis2

proceed ing welland to d ate retention has been good . A s things stand3

tod ay,the risk factor related to hiring the staff for the Units when4

constru cted has largely been mitigated .A s d escribed below,risk factors5

remain related to completingthe licensingof ou rstaff and maintainingou r6

cu rrentretention rates.7

6. Hiring, Training and Retention of Construction Labor.8

A nother significant risk factor which was recognized when the project9

began is thatW E C /C B & Imightpotentially be u nable to recru it,train and10

retain asu fficientwork force to su pportconstru ction activities on-site. A s11

we reported to the C ommission in 200 8 ,“staffing risks for the Units12

inclu d e boththe possible shortage of requ ired workers,whichcou ld impact13

both sched u le and cost,and the risk thatbid d ing for the available work14

force willraise labor costs to levels higher than anticipated .” C ombined15

A pplication in D ocketN o.200 8 -196-E atE xhibitJ,page 9.A constru ction16

work force of approximately 3,500 W E C /C B & I and su bcontractor17

personnelhave been recru ited ,hired and trained and is workingon site. To18

d ate,the contractors have been able to staff the project,bu twe continu e to19

monitorthe effectof an improvingeconomy,and increasinglabord emand20

on theirability to d o so.21
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13

7 . Site Conditions. E very constru ction site has the potentialto1

concealsoil,rock,hyd rologicalorothercond itions thatcan imped e orhalt2

constru ction. D iscovering and d ealing with those cond itions is an3

important part of the initial stage of any constru ction project. The4

constru ction projectfor the Units is now pastthis site d iscovery stage.5

E xcavation,grad ing,mappingofsu bsu rface rock,and othersite preparation6

work are complete for the nu clear Units.The mostsignificantissu e that7

came to lightin this work was related to a d epression in the bed rock8

u nd erlyingUnit2.Itwas resolved withthe installation of concrete fill.A s9

we stand tod ay,site d iscovery riskhas largely been resolved .10

8 .Transmission. The d esign, rou ting and permitting of11

transmission facilities was anotherimportantriskfactorin the early stages12

ofthe project.A s the C ommission is aware,the sitingplan and sched u le for13

constru cting the transmission assets requ ired to su pport the Units was14

d isru pted when the C orps of E ngineers, at the insistence of the15

E nvironmentalP rotection A gency,d ecid ed to change its position related to16

the acceptability of assessingpotentialtransmission-related environmental17

impacts based on amacro-corrid orapproach. See O rd erN o.2012-8 8 4 at18

40-41.19

In response to this challenge,SC E & G accelerated the siting of20

transmission by placingallbu tapproximately 6 miles of transmission lines21

in or ad jacentto existing rights of way. A s of M ay 2015,allnecessary22

ORS EXHIBIT GCJ - 5
Page 249 of 303

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

168
of490



14

transmission lines and off-site su bstations have now been sited and either1

are completed orare u nd erconstru ction. In ad d ition,the new Unit2 & 32

switchyard located on the site has been completed and energized .A t3

present,transmission related riskfactors are largely resolved .4

9. Fukushima –In 200 8 ,SC E & G d isclosed that5

6
events that are hypotheticaland d ifficu lt to pred ict7
cou ld resu ltin achange in the cu rrentlevelofpolitical,8

legislative,regu latory and pu blic su pportfor nu clear9
generation in particu lar or for the Units specifically.10
Su ch achange cou ld in tu rn resu ltin ad d itionalcosts,11
d elays,and d ifficu lty in receivingpermits,licenses or12
approvals for the Units and cou ld possibly place the13
costand sched u les of the Units in jeopard y. W hile14
su ch events are d ifficu ltto pred ictor envision,any15

event that casts d ou bt on the continu ed safety and16
reliability of nu clearpower...cou ld resu ltin su ch a17
reversal.18

19
C ombined A pplication,D ocketN o.200 8 -196-E ,atE xhibitJ,pp.5-6.20

O n M arch 11,2011,a 9.0 magnitu d e earthqu ake occu rred off the21

eastern coastofJapan.The epicenterofthe earthqu ake was 112 miles from22

Tokyo E lectric P ower C ompany’s Fu ku shima D aiichi N u clear P ower23

Station. The earthqu ake was the largestJapan has ever experienced and24

cau sed allof the operatingu nits atthe Fu ku shimaD aiichiN u clearP ower25

Station (Fu ku shima Units 1,2,and 3)to au tomatically scram on seismic26

reactorprotection system trips.27

A fterthe earthqu ake,the firstofaseries ofseven tsu namis arrived at28

the site.The maximu m tsu namiheightthatimpacted the site was estimated29
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15

to be 46 to 49 feet. This exceed ed the d esign basis tsu namiheightand1

inu nd ated the areasu rrou nd ingFu ku shimaUnits 1-4 to ad epthof 13 to 162

feetabove grad e,cau singextensive d amage to site bu ild ings and flood ing3

ofthe tu rbine and reactorbu ild ings.D espite theirbestefforts,the operators4

lostthe ability to coolthe Fu ku shima Units resu lting in d amage to the5

nu clearfu elshortly afterthe loss ofcoolingcapabilities.6

The Fu ku shimaeventwas the realization ofthe sortofmajord isaster7

riskthatwas d isclosed in 200 8 .Fu ku shimacou ld easily have sou red pu blic8

su pportfornu clearpower,d elayingand complicatingSC E & G’s ability to9

complete the Units.10

H owever,the feared reaction d id not occu r. P resid ent O bama11

qu ickly wentto the pu blic.H e committed his ad ministration,throu gh the12

N RC ,to cond u ctacomprehensive review ofthe safety ofU.S.nu clearu nits13

in light of the d isaster. H e promised that lessons learned wou ld be14

id entified and applied . Throu gh P resid entO bama’s lead ershipthe United15

States avoid ed a“knee-jerk”reaction to haltnu clearconstru ction orto close16

nu clearplants as some proposed .17

The location and seismic profile ofthe Jenkinsville site and the more18

mod ern d esign stand ard s and passive safety featu res of the A P 10 0 0 u nit19

make ad isasteron the scale of Fu ku shimaextremely remote forSC E & G’s20

project. N onetheless,the N RC ’s review of the Fu ku shima event has21

resu lted in importantimprovements in the resou rces,proced u res and safety22
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plans forU.S.nu clearreactors.Some of the increased costs experienced in1

this projectsince 2011 are a d irectresu ltof the application of lessons2

learned throu gh Fu ku shima. H owever,the feared resu lt from su ch an3

event,a wholesale loss of pu blic,politicaland regu latory su pport for4

nu clear power,never materialized .This risk factor was triggered bu t5

overcome.6

10. Summary. Risks willremain as to allof these items.They7

will not d isappear u ntil constru ction of the Units or the applicable8

components of them are complete and they have been inspected ,tested and9

placed into service.N onetheless,the natu re and extentof risks associated10

with these items has been greatly mitigated by the progress mad e on the11

projectto d ate.12

In this regard ,one importantfactred u cingrisks is thatconstru ction13

of the firstA P 10 0 0 reactoratthe Sanmen site in C hinais largely complete14

physically.Thatreactoris u nd ergoingflu shingand pu rgingin preparation15

forhyd rostatic testing.SC E & G continu es to benefitfrom lessons learned in16

the C hinese constru ction project. In fact, W estinghou se personnel17

participating in the startu p of the C hinese reactors are sched u led to18

participate in the start-u pof ou rUnits. The riskprofile of ou rprojecthas19

changed significantly since the projectbegan.Startu pof the C hinese u nit20

willprovid e an importantopportu nity to id entify any yetu nd isclosed risks.21

In the United States,TV A is also approachingthe completion of the22
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W atts B ar2 nu clearplantin Tennessee.C onstru ction on W atts B arUnits 11

and 2 began in 197 3.C onstru ction on Unit2 was su spend ed in 198 8 when2

itwas approximately 8 0% complete,bu twas resu med in 2007 . W atts B ar3

Unit 2 will be the last of the pre-A P 100 0 W estinghou se u nits to be4

completed . Throu gh cooperation with TV A we have gained valu able5

information abou tthe practicalissu es involved in system tu rnovers and pre-6

operationaltesting. Severalof ou r start-u p engineers plan to assist in7

TV A ’s start-u pactivities atW atts B arto gain information in this area.8

Q. WHAT DO YOU CONSIDER TO BE THE MOST IMPORTANT9

CHALLENGES THAT THE PROJECT FACES GOING10

FORWARD?11

A . A s Iind icated earlier,the projectseems to be movingpastfirst-of-a-12

kind activities and majord esign,performance orfabrication challenges to13

the challenge of execu tingconstru ction,fabrication and acceptance testing14

tasks. I d o notmean in any way to minimize the importance of these15

remaining challenges.The projectcontinu es to be highly complex with16

thou sand s of interd epend enttasks and mu ltiple opportu nities forproblems17

and d elay,even where contractors and su bcontractors u se greatskilland18

care.In my opinion,the majorchallenges appeartod ay to be as follows:19

1. Enforcing the EPC Contract while Maintaining a20

Working Relationship with WEC/CB&I. Itis acriticalnecessity forthe21
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projectthatwe effectively enforce the E P C C ontractforthe benefitof the1

cu stomers of SC E & G and Santee C ooper.B u t effectively managing a2

project of this scope and complexity also requ ires a close working3

relationship between the owners and the contractor.This lead s to an4

importantchallenge,thatof maintainingan effective workingrelationship5

withW E C /C B & Iin spite of mou ntingcommerciald ispu tes overthe rights6

ofthe parties u nd erthe E P C C ontract.Strikingthe properbalance between7

these two potentially conflictingrequ irements is achallenge now and will8

be an increasingchallenge goingforward .Failu re in eitherd irection cou ld9

be a risk to the project.This effortis complicated by the high levelof10

tu rnover in W E C /C B & I projectmanagement.The senior on-site project11

managers have resigned ,or have been replaced severaltimes since the12

project began. This tu rnover has mad e establishing and maintaining13

effective workingrelationships achallenge.14

2. Maintaining Financial Community Support Through a15

Predictable Regulatory Environment for the Project. A s d iscu ssed16

above,the financialcommu nity has d emonstrated its willingness to fu nd17

the projecteven in ad verse marketcond itions. H owever,this willingness18

d epend s on the continu ation of pred ictable regu latory environmentforthe19

projectsu ch as O RS and this C ommission have established to d ate.If the20

financialcommu nity were to lose its confid ence in the pred ictability of21

regu latory treatmentforthis project,the C ompany cou ld lose the ability to22
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raise the fu nd s need ed to complete iton reasonable terms,ifatall.This is a1

very importantriskfactorforthe projectgoingforward .2

3. Modules and Submodules. The u se of mod u larconstru ction3

fornu clearu nits was new to the commercialnu clearind u stry in the United4

States withthese projects.In 200 8 ,SC E & G id entified risks associated with5

this prod u ction techniqu e as an importantrisk factorforthe project. See6

C ombined A pplication in D ocketN o.200 8 -196-E atE xhibitJ,p.7 .7

[T] he constru ction ofthe Units willemploy stand ard ized d esigns and8
ad vanced mod u larconstru ction processes.The projectsched u les are9
based on efficiency anticipated from the u se of these techniqu es....10
Stand ard ized d esign and ad vanced mod u lar constru ction has not11

been u sed to bu ild anu clearu nitin the United States to d ate. The12
constru ction process and sched u le is su bject to the risk that the13
benefits from stand ard ized d esigns and ad vanced mod u lar14
constru ction may notprove to be as greatas expected .15

16
See C ombined A pplication in D ocketN o.2008 -196-E atE xhibitJ,p.8 .17

E xperience has shown thatto be the case. D elay in prod u ction of18

mod u les,su bmod u les and Shield B u ild ingpanels has been amajorsou rce19

of d elay forthe project.This remains akey focu s areaforconcern going20

forward .21

H owever, there are ind ications that problems in this area are22

lessening.Three of the six major stru ctu ralmod u les for Unit2 (C A 04,23

C A 05,and C A 20) have now been fabricated and set in place. The24

fabrication of afou rth(C A 01)is physically complete.A llsu bmod u les fora25

fifth(C A 02)are on site.Su bmod u les forthe sixthmod u le (C A 03)are being26
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received . There are one hu nd red and sixty-seven (167 )Shield B u ild ing1

cylind erpanels foreach Unit.A s of M ay 2015,more than sixty-eight(68 )2

Unit2 and six (6)Unit3 Shield B u ild ingcylind erpanels had been received3

on site and initialweld ingof the firstringof them had begu n. H owever,4

mod u le and su bmod u le prod u ction remains a major challenge for the5

project.6

4. Shield Building Air Inlet and Tension Ring. A mong the7

lastitems of the N I d esign to be finalized is the d esign for the Shield8

B u ild ingA irInletand Tension Ring.These are d esign featu res atthe topof9

the verticalwalls of the Shield B u ild ingand are the mostcomplicated sets10

ofShield B u ild ingpanelsto be fabricated .11

D elay in d esign finalization forthese items has resu lted in d elay in12

finalizing their procu rement. W E C /C B & I assu res SC E & G that these13

panels can be fabricated and d elivered to site on sched u le. N onetheless,14

Shield B u ild ingconstru ction is cu rrently acriticalpathitem forthe project.15

This means thata d elay in fabricating the Shield B u ild ing A ir Inletor16

Tension Ring panels cou ld d elay completion of the project.SC E & G is17

monitoringthis areaclosely.18

5. Productivity Factors. C onstru ction companies like19

W E C /C B & Ibase theirconstru ction plans on d atathey compile ind icating20

the expected amou ntof labor requ ired to complete specific constru ction21

tasks.O ne measu re ofprod u ctivity is the ratio between the amou ntoflabor22
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actu ally requ ired to perform a particu lar task,and the amou ntof labor1

anticipated to be requ ired ,the so called prod u ctivity factor,orP F. H igher2

P Fs ind icate more laborhou rs were requ ired than expected .3

In compiling a constru ction plan and bu d get, the d esign and4

engineeringd ocu ments are reviewed to d etermine the amou ntorvolu me of5

commod ities that need to be installed . The appropriate expected6

prod u ctivity laborfactoris applied to each item.D oingso d etermines the7

amou ntof labor requ ired for each scope of work.The amou ntof labor8

whichis calcu lated in this way d etermines boththe costofconstru ction and9

the sched u le forconstru ction.10

Forvariou s reasons,to d ate W E C /C B & Ihas notmetthe overallP F11

on whichits originalcostestimates were based . In preparingthe Revised ,12

Fu lly-Integrated C onstru ction Sched u le,W E C /C B & Iforecasted an increase13

its P F across the board .(The higherthe rate ind icates more hou rs requ ired14

for a task). SC E & G has not accepted responsibility to pay for this15

increased labor. Unfavorable prod u ctivity factors have been amatterof16

frank and d irectd iscu ssion between the parties,and W E C /C B & I’s senior17

lead ership has recognized the need to improve in this area. In ju stifying18

their confid ence in the revised rate on which the cu rrent constru ction19

sched u le is based ,W E C /C B & I points to things like red u ced d elay in20

su bmod u le prod u ction,increasinglevels of d esign finalization,and lessons21

learned from constru ction of the firstA P 10 0 0 u nitin C hina. They also22
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point to the increasing ad aptation by the project’s work-force to the1

requ irements ofnu clearconstru ction.They fu rtherreference the assu mption2

thatprod u ctivity for Unit3 willimprove d u e to the experience gained in3

completingsimilarscopes of workon Unit2.4

SC E & G fu lly su pports W E C /C B & Iin its efforts to improve labor5

prod u ctivity and willcontinu e to monitorW E C /C B & I’s performance and6

d emand improvement.B u tthe possibility thatW E C /C B & Iwillfailto meet7

cu rrentprod u ctivity assu mptions for the projectrepresents an important8

riskto boththe costforecasts and the constru ction sched u le forthe project9

6. Testing and Start Up. In 200 8 ,the N RC ’s implementation10

of its new regu latory approach to licensing nu clear u nits was seen as a11

majorrisk factorforthe projects. P reviou sly,the N RC issu ed apermitto12

begin nu clearconstru ction atthe beginningof aproject. Itonly issu ed a13

license to operate the u nit after constru ction was complete and14

comprehensive post-constru ction testing was d one. Und er the new15

approach,which is contained in 10 C .F.R.P art52,the N RC now issu es a16

single license to bu ild and operate anew nu clearu nit.This happens atthe17

startof the constru ction process. C onstru ction takes place u nd eran active18

nu clear operating license with allof the regu latory oversight that this19

entails.20

A s constru ction proceed s, and before a new u nit is placed in21

commercial service, the licensee is requ ired to complete a specified22
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regimen of Inspections, Tests, A nalyses and A cceptance C riteria1

(“ITA A C s”). Su ccessfu lly completingthose ITA A C s to the satisfaction of2

the N RC d emonstrates thatanew u nithas been bu iltin conformity withthe3

d esign d ocu ments and the C O L and willperform as d esigned .This ITA A C4

process is entirely new to the ind u stry as of the cu rrentprojects.There are5

8 7 3ITA A C s thatmu stbe completed foreachUnit,or1,7 46 forthe project.6

Uncertainties abou thow ITA A C s wou ld be ad ministered was an7

importantrisk factorthatSC E & G id entified in 200 8 :“[T] he N RC is still8

d evelopingthe process forapprovingthe resu lts of ITA A C tests once they9

are completed and for resolving d ispu tes or other issu es related to the10

resu lts of those tests.”C ombined A pplication,D ocketN o.2008 -196-E ,at11

E xhibitJ,page 4.The N RC has now issu ed regu latory gu id ance resolving12

some of the ou tstand ing issu es concerningthe review of ITA A C C losu re13

N otification (“IC N ”)packages.See Gu id ance forITA A C C losu re,8 0 Fed .14

Reg.265 (Janu ary 2,2015).H owever,there are stillimportantissu es to be15

resolved ,su ch as how a hearing willbe cond u cted if ITA A C resu lts are16

challenged .Fu rthermore,the sheer nu mber of ITA A C s to be completed17

poses a challenge to the sched u le for the su bstantialcompletion of the18

Units.19

A s of late M ay 2015,SC E & G has su ccessfu lly completed 2220

ITA A C packages and has su bmitted 20 IC N packages to the N RC .W hile21

the ITA A C process seems to be working satisfactorily at present,22
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completingthe requ ired ITA A C program on sched u le remains an important1

riskfactorforthe project.2

7 . Failure to Obtain NRC Certification of the Full Scope3

Simulator. P lantsimu lators are compu tersystems d esigned to mod elthe4

response of a generating plant to changing operating cond itions and5

operator inpu ts.They are u sed for operator training and testing and to6

su pportplantoperations.C ertification of asimu latorby the N RC as aP lant7

Reference Simu lator(“P RS”)allows thatsimu latorto be u sed to su pportan8

operatingnu clearu nitand foralltrainingpu rposes. Su ccessfu lIntegrated9

Systems V alid ation (“ISV ”)testingis necessary forthe N RC to approve a10

plantsimu latorto serve as aP RS.11

D u ringthe firstqu arterof 2015,W E C cond u cted the requ ired ISV12

testingon the Unit2 and 3 plantsimu lators.A s of M ay 2015,SC E & G and13

W E C are evalu ating the resu lts. If the N RC accepts ISV testing as14

su fficient,the d ocu mentation su pporting certification of the simu lators as15

P RS cou ld be completed by the end of2015.16

This approvalsched u le willnotpermitcertification ofthe Unit2 and17

3 P RSs in time forthem to be u sed in cond u ctingthe integrated operator18

simu lator exams for the first class of cand id ates seeking licensing as19

ReactorO perators (“RO s”)and SeniorReactorO perators (“SRO s”). That20

exam was sched u led to be offered in M ay 2015.The sched u le also may not21
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su pport testing for the second class of cand id ates. Their exams are1

sched u led forN ovember2015.2

In response,W E C and SC E & G have requ ested the N RC to approve3

the simu lators as C ommission-A pproved Simu lators (“C A Ss”) u nd er the4

process specified in 10 C .F.R.55.46(b). H owever,itis notclearthatthe5

N RC willgrantC A S approval.The N RC has also ind icated thatapprovalof6

the simu latoras aP RS cou ld be d elayed u ntilInstru mentation and C ontrol7

(“I& C ”) systems for the Units are installed and ITA A C testing is8

completed .If the N RC takes this position,and d enies C A S certification for9

the simu lator,the training and licensing sched u le for RO s and SRO s10

cand id ates mightnotsu pportinitialfu elload forthe Units.11

8 . Retaining Operating Staff in the Face of Delay. D elay in12

completing the Units can cau se morale problems among the SRO s,RO s13

and otheroperatingstaff thatare beingtrained to operate the Units.These14

ind ivid u als’opportu nities for ad vancementand job satisfaction are often15

related to operatingexperience. D elayingthe startof the Units postpones16

the time when operatingexperience becomes available.A riskfactorforthe17

project at present is that morale problems d u e to d elay cou ld increase18

attrition in these areas.19

9. Instrumentation and Controls Acceptance Testing.W hile20

several existing nu clear u nits have been retrofitted with d igital21

Instru mentation and C ontrol(“I& C ”)systems,the A P 10 0 0 is the firstUnited22
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States reactorto be d esigned with asite-wid e integrated d igitalI& C system1

as originalequ ipment. To ad d ress testing and commissioning of the new2

integrated I& C system,W E C has d eveloped aD igitalTestStrategy (“D TS”)3

to d emonstrate the A P 10 00 integrated I& C system compliance with d esign4

requ irements and regu latory commitments. W hile informalfeed back from5

the N RC has generally been positive,formalacceptance of the D TS by the6

N RC has notbeen received . If the N RC d oes notconcu rwith the D TS and7

requ ires thathard ware and software testing be d elayed u ntilinstallation is8

complete,thattestingcou ld resu ltin ad elay in the sched u led completion of9

the Units.10

CURRENT CONSTRUCTION STATUS11

Q. DO YOU HAVE PHOTOGRAPHS OR SLIDES THAT12

ILLUSTRATE THE STATUS OF CONSTRUCTION AND13

FABRICATION ACTIVITIES RELATED TO THE UNITS?14

A . Y es.Those slid es are attached to my testimony as E xhibitN o.__15

(SA B -1).L etme now review those slid es with the C ommission and the16

parties.17

Q. HOW MANY PEOPLE ARE CURRENTLY EMPLOYED AT THE18

JENKINSVILLE SITE?19

A . A s of M arch of 2015,of the approximately 3,500 constru ction20

personnelworking at the site,57 % were Sou th C arolina resid ents.A n21
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ad d itional approximately 560 SC A N A , SC E & G and Santee C ooper1

employees are workingfu lltime on the project.2

Q. WHAT IS THE PROJECT SAFETY RECORD?3

A . SC E & G and W E C /C B & Iare very prou d of the cu rrentsafety record4

atthe site. A s of M ay 2015,the projecthas logged over25 million man5

hou rs on the site withonly aminimalnu mberoflosttime accid ents.This is6

remarkable testimony to the care and professionalism withwhichallparties7

are approachingworkon these Units withrespectto safety.8

COST CATEGORIES FOR THE PROJECT9

Q. PLEASE DESCRIBE HOW THE VARIOUS COSTS ASSOCIATED10

WITH THE UNITS ARE CATEGORIZED.11

A . In O rd erN o.2009-104(A ),the C ommission reviewed and approved12

SC E & G’s estimate of forecasted costs forthe Units as shown in nine cost13

categories. Seven of these costcategories reflected costs agreed to in the14

E P C C ontract.Fou rof those seven involve categories of fixed cost,which15

d o notchange,orfirm costs whichchange only based on specified inflation16

ind ices (“Fixed /Firm C osts”). Two of the seven E P C categories involve17

costs where W E C /C B & Ioperates u nd erestablished bu d getary targets and18

SC E & G pays actu alcosts as incu rred (“TargetC osts”). The seventh is19

Time and M aterials (“T& M ”)whichare costs forallowances requ iringpre-20

approval by SC E & G for things like start-u p su pport,scaffold ing,and21

licensingsu pport.The finaltwo costcategories are Transmission costs and22
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O wner’s cost.These are activities thatSC E & G u nd ertakes d irectly and are1

ou tsid e ofthe scope ofworkofthe E P C C ontractwithW E C /C B & I.2

 Transmission costinclu d es the costofthe transmission facilities that3

SC E & G willbu ild to integrate the Units into its transmission grid .It4

d oes notinclu d e the on-site switchyard which is partof the E P C5

C ontractscope.6

 O wner’s costinclu d e the costs of the N N D teams and associated7

labor costs,and involve su ch things as site-specific licensing and8

permittingof the Units and theirconstru ction;regu latory costs su ch9

as N RC fees;insu rance,inclu d ingworkers compensation insu rance10

for allworkers on site,bu ild er’s risk insu rance and transportation11

risk insu rance;constru ction oversightand contractad ministration12

costs;the costs of recru itingand trainingof operatingpersonnelfor13

the Units;the costs of overseeingthe finalacceptance testingof the14

Units and provid ing forinterim maintenance of components of the15

Units as completed ; the cost of N N D facilities, information16

technology systems and equ ipmentto su pportthe projectand the17

permanentstaff of the Units;sales taxes,and otherincid entalcosts18

forthe site.19

OWNER’S COST AND THE NND PROJECT20

Q. WHAT IS THE COMPANY’S PHILOSOPHY CONCERNING THE21

NND PROJECT?22
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A . A s I have mentioned in pasttestimony,apartfrom ensu ring the1

safety of ou rpu blic and the people,the C ompany has no greaterpriority2

than getting the d eployment of the new nu clear Units right. Senior3

lead ership,inclu d ing ou r C E O M r.M arsh,is d irectly involved in the4

managementof this projectand of escalation of issu es to W E C /C B & Ion a5

regu larbasis.6

O n the d ay to d ay operations level,the C ompany has pu tin place a7

team of people thatare capable ofinterfacingwiththe N RC ,overseeingthe8

work of thou sand s of on-site contractors and su bcontractors,aworld wid e9

su pply chain for highly specialized components and equ ipment,and the10

transportation and logistics requ ired to bring those components and11

equ ipmentsafely together in Jenkinsville. A llthis mu stbe d one while12

recru itingand trainingapermanentstaff thatcan operate and maintain the13

Units safely and efficiently when they go into service,and that can14

su ccessfu lly cond u ctthe acceptance testing thatthe N RC requ ires before15

the Units are pu tinto commercialoperation. This effortalso requ ires16

SC E & G to keep in place a team of people who can ensu re that the17

contractu alaspects of the projectare pru d ently managed ,thatthe terms of18

the E P C C ontractare enforced ,and thatwe d o allin ou rpowerto ensu re19

thatcosts are controlled .20

Q. DO YOU TAKE COST CONTROL SERIOUSLY?21
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A . W e take cost control very seriou sly. Senior lead ership for the1

projecttakes an active role in reviewingbu d gets,settingu p systems,and2

engaging staff appropriately to ensu re thatonly reasonable,necessary and3

pru d entcosts are inclu d ed in the costforecasts. A s C ompany W itness4

W alker testifies in d etail,ou rcostand staffing reviews are thorou gh and5

d emand ing. W e willnotjeopard ize the safety orqu ality of the project,bu t6

by the same token,we willnottolerate u nnecessary spend ing.7

Q. UNDER THE EPC CONTRACT, WHAT ROLE DOES SCE&G8

PLAY IN THE LICENSING AND PERMITTING OF THE UNITS?9

A . A partfrom the D esign C ontrolD ocu mentfor the A P 100 0,which10

W E C as owner of the technology was responsible to obtain,SC E & G is11

responsible forobtainingthe majorlicenses and permits thatare requ ired to12

constru ctand operate the Units. SC E & G is responsible forprocu ringall13

L A Rs requ ired by the project.A lso,d u ringconstru ction and testingof the14

Units,SC E & G mu stensu re thatitand its contractors comply withallterms15

and cond itions ofthese licenses and permits.16

Q. HOW DOES THE NRC SEE SCE&G’S CURRENT17

RESPONSIBILITIES AS OWNER AND LICENSE HOLDER?18

A . Since M arch30,2012,SC E & G has been managingthe projectu nd er19

active N RC nu clearconstru ction and operation licenses,i.e.,C O L s,issu ed20

in SC E & G’s and Santee C ooper’s names. A s the N RC is qu ickto remind21

u s,the C ompany is now d irectly responsible to the N RC forthe safety of22
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the Units as constru cted and forQ A /Q C both on-site and in the shops and1

factories where components are beingfabricated world wid e.2

Q. WHAT IS SCE&G’S PHILOSOPHY ABOUT DEPLOYING THE3

RESOURCES REQUIRED TO MEET THESE CHALLENGES?4

A . These Units willserve as a criticalcomponentof ou r generation5

portfolio for d ecad es. They are expected to serve the need s of ou r6

cu stomers for 60 years or more. W ith those facts in mind ,SC E & G is7

committed to continu ou sly monitoringthe need s ofthe projectand to ad ju st8

its staffing,trainingand resou rce plans wheneveritconclu d es thatd oingso9

is necessary to protectthe interests of the C ompany and its cu stomers in10

this project.11

Q. WHAT GROUP WITHIN SCE&G IS RESPONSIBLE FOR12

CARRYING OUT THE TASKS YOU HAVE DESCRIBED?13

A . The N N D teams have d irectresponsibility forthe project.They are14

su pported by resou rces from throu ghou tSC E & G and SC A N A . B u tthe15

primary responsibility for the su ccess of the projectrests with the N N D16

teams.17

Q. HOW HAS SCE&G STRUCTURED THE NND TEAMS?18

A . The N N D teams are comprised of eight grou ps which inclu d e19

N u clear L icensing,D esign E ngineering,O rganizationalD evelopmentand20

P erformance (“O D & P ”), Q u ality Systems, C onstru ction, B u siness and21

Finance,O perationalRead iness and Training. O ther grou ps that share22
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resou rces withUnit1 are H ealthP hysics,E mergency P lanning,C hemistry,1

and Secu rity Services. In allcases,where resou rces are shared between2

u nits,there are strictaccou ntingru les in place to ensu re thateachu nitbears3

its fu llshare ofcostthatbenefitit.4

In M arch 2015,the staffingof the N N D teams was approximately5

560 SC A N A ,SC E & G and Santee C ooper employees. The permanent6

staffingforthe two Units is expected to be approximately 7 61 ind ivid u als7

(exclu d ingsecu rity contractors).M any of the members of the N N D teams8

willtransition to permanentoperatingstaff of the Units,althou ghthere will9

be some retirements and otherattrition. The stru ctu re of the N N D teams10

and the responsibilities of the eightareas thatcomprise them are d iscu ssed11

in M r.Jones’testimony and exhibits.12

Q. WHAT IS THE EXPERIENCE LEVEL OF THE LEADERS OF13

THESE TEAMS?14

A . The members of the seniorlead ershipteam forthe N N D efforthave15

an average of more than 35 years of experience in nu clear and major16

generating plantconstru ction. A lltold ,the seven senior lead ers for the17

N N D project represent 252 years of nu clear and major constru ction18

experience.19

Q. WHAT PART OF THE COSTS INCLUDED IN THESE UPDATES20

ARE OWNER’S COSTS?21
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A . A s M s.W alkertestifies,u pd ates in O wner’s costforecasts represent1

$245 million1 of the $698 million thatwe are presenting here for B L RA2

approval.These costs are the reasonable and pru d entcosts of fu lfillingou r3

responsibilities as the ownerofthis project.4

Q. WHAT IS DRIVING THESE OWNER’S COST INCREASES?5

A . A s M r.Jones and M s.W alkertestify in more d etail,the majority of6

these O wner’s costincreases are a resu ltof the d elay in the su bstantial7

completion d ates of the Units. This d elay willrequ ire SC E & G to su pport8

the projectand the N N D teams for27 ad d itionalmonths as to Unit2 and 259

ad d itionalmonths as to Unit3. These d elay related costs represent$21410

million,orapproximately 8 7 % of the increase in O wner’s costs.The other11

$31 million represents increases in personnelcosts,facilities costs,software12

and systems costs and otherexpenses thatmu stbe incu rred forSC E & G to13

meet its obligations as O wner and C O L licensee in a reasonable and14

pru d entway.15

Q. DO YOU HAVE AN OPINION CONCERNING THE16

REASONABLENESS AND PRUDENCE OF THE ADJUSTMENTS17

TO THE STAFFING LEVELS AND COST SCHEDULES FOR THE18

NND PROJECT THAT THE COMPANY IS PRESENTING HERE?19

1 Unless otherwise specified ,allcostfigu res in this testimony are stated in 20 0 7 d ollars and reflect
SC E & G’s share of the costof the Units.
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A . Forthe reasons setforthin this testimony,as wellas those setforth1

in M r.Jones’testimony and M s.W alker’s testimony,itis my opinion that2

the ad ju stments in the forecasts of O wner’s costforthe N N D projectare3

reasonable and pru d entcosts ofthe Units.These costs reflectapru d entand4

valu able investmentthatthe C ompany is makingto protectthe interestof5

its cu stomers in these long-lived assets,as wellas those of ou r partner6

Santee C ooper,in the project.7

THE REVISED PROJECT SCHEDULE AND COST SCHEDULE8

Q. PLEASE PROVIDE THE BACKGROUND FOR THE REVISED9

PROJECT SCHEDULE THAT IS PRESENTED IN THIS10

PROCEEDING.11

A . B eginning in 2010,and consistently thereafter,SC E & G pu blicized12

its concerns abou tthe inability of the mod u le fabrication facility in L ake13

C harles,L ou isiana,to prod u ce su bmod u les forthe projectin atimely-way.14

Initially, that L ake C harles facility was operated by Shaw M od u lar15

Solu tions (“SM S”),a su bsid iary of the Shaw Grou p,which was W E C ’s16

original partner in the constru ction consortiu m.A s the C ompany has17

testified in past proceed ings,and has been reported to O RS and the18

C ommission regu larly overthis period ,the C ompany,alongwithSou thern19

C ompany,the other A P 100 0 owner,worked d iligently to convince W E C20

and Shaw to make requ ired changes.21
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In M arch2012,SC E & G placed apermanenton-site inspectoratthe1

SM S facility.A n inspectorhas been on site since.O n mu ltiple occasions2

d u ringthe period 2009-2012,atSC E & G’s d irection,SM S re-baselined its3

initialmod u le fabrication and d elivery sched u le to accou ntforits rate of4

prod u ction.B u tSM S was neverable to prepare asched u le thatreasonably5

reflected the effectofon-goingd elay.6

In Ju ly 2012,C B & I annou nced its intention to acqu ire the Shaw7

Grou p.A fter thatsale closed ,in Febru ary 2013,SC E & G requ ested that8

W E C /C B & I prod u ce a revised constru ction sched u le that inclu d ed a9

realistic and achievable prod u ction forsu bmod u les from the L ake C harles10

facility (now known as C B & I-L C ),and aplan forcompletingthe projectin11

lightof the su bmod u le prod u ction d elay. D u ringthis time,SC E & G u rged12

W E C /C B & Ito resolve its su bmod u le prod u ction issu es,and specifically to13

relieve the congestion issu es that were imped ing progress at its L ake14

C harles facility. In response,W E C /C B & I asked SC E & G for space to15

relocate certain aspects of su bmod u le prod u ction from L ake C harles to16

d esignated work areas atthe Jenkinsville site. This relieved some of the17

congestion atthe L ake C harles facility and allows workcrews to be hired in18

Sou th C arolina to su pplement those on site in L ou isiana. C B & I also19

proposed to d iversify itsu pply chain by ou tsou rcingprod u ction of certain20

su bmod u les to other fabricators.A s a resu lt,important aspects of the21
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su bmod u le fabrication forUnits 2 and 3 were assigned to otherfabricators,1

inclu d ingO regon Iron W orks in O regon and IH I/Toshibain Japan.2

In late M ay 2013,SC E & G received arevised constru ction sched u le3

from W E C /C B & Ithatsou ghtto take into accou ntthe effects of prod u ction4

d elay atthe L ake C harles facility.SC E & G challenged importantaspects of5

this sched u le.W E C /C B & I agreed to cond u cta thorou gh review of the6

sched u le in lightof d elay to d ate,and to inclu d e is a fu llreview of the7

engineering,procu rementand constru ction resou rces necessary to su pport8

the plan.9

In the third qu arter of 2014,SC E & G received whatW E C /C B & I10

termed aRevised ,Fu lly-Integrated ,C onstru ction Sched u le.A ccompanying11

the constru ction sched u le d atawas information related to the revised cost12

estimates forcompletingthe project,the E stimated atC ompletion (“E A C ”)13

costs.SC E & G spentanu mberof months reviewingthe sched u le and cost14

information with W E C /C B & I and in negotiations with W E C /C B & I15

concerning costs and sched u le mitigation to accelerate the su bstantial16

completion d ates ofthe Units.17

B ased on those reviews and negotiations,SC E & G d etermined in18

M arch of 2015 thatthe costand constru ction sched u les as u pd ated by19

W E C /C B & I throu gh thattime were in factthe anticipated sched u les for20

completion of the projectas envisioned by the B L RA . A s M r.M arsh21

testifies,Senior lead ership approved those sched u les,with u pd ates as to22
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O wner’s costs and other costitems,as the basis for the filings presently1

before the C ommission.2

The Revised , Fu lly-Integrated C onstru ction Sched u le, is the3

mitigated constru ction sched u le forthe Units as itwas revised and finalized4

d u ringthe review process.5

Q. WHAT DO YOU MEAN BY A MITIGATED CONSTRUCTION6

SCHEDULE?7

A . There anu mberof ways to mitigate aconstru ction sched u le.O ne of8

the more common is to ad d ad d itionalshifts of labor. A nother is to9

reallocate fabrication activities to mu ltiple vend ors,as we have d one with10

su b-mod u les goingforward . A notheris to change the method orsequ ence11

of constru ction activities so thatd elayed components d o nothold u pother12

specific tasks. Forexample,if d elivery of a mod u le is d elayed ,concrete13

forms can be u sed to allow concrete to be placed thatwou ld otherwise have14

been pou red d irectly againstthe mod u le wall. In many cases,sched u le15

mitigation means ad d itional expense,and that ad d itional expense can16

become amatterofnegotiation between the ownerand contractor.17

Q. PLEASE DESCRIBE EXHIBIT NO. (SAB 2).18

A . E xhibitN o. (SA B -2)is the M ilestone C onstru ction sched u le based19

on the Revised , Fu lly-Integrated C onstru ction Sched u le, which we20

proposed forC ommission approval as the cu rrentanticipated constru ction21

sched u le forthe Units as envisioned by the B L RA .22
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Q. ARE THE SCHEDULES PRESENTED HERE REASONABLE AND1

PRUDENT SCHEDULES FOR COMPLETION OF THE PROJECT?2

A . The sched u les that SC E & G has presented here are the cu rrent3

anticipated sched u les forcompletingthe Units as envisioned by the B L RA4

and are reasonable and pru d entsched u les forcompletingthe project.They5

shou ld be approved as the new B L RA sched u les forthe Units.6

These sched u les represent the best cu rrent forecasts of the7

anticipated costs and the anticipated constru ction sched u les to complete the8

project.They are based on the costprojections and constru ction sched u le9

d ata thatW E C /C B & I has provid ed to SC E & G and which SC E & G has10

carefu lly stu d ied and reviewed consistentwith its d u ties as O wner. The11

constru ction sched u le is based on a comprehensive id entification and12

sequ encingof the tens of thou sand s of constru ction activities thatmu stbe13

accomplished forthe projectto be completed . The costsched u le is based14

on id entifyinglaborand othercosts thatmu stbe incu rred to complete the15

scopes ofworklisted on those sched u les.16

SC E & G’s constru ction experts have reviewed the sched u les17

presented here. W e find thattheir scope and sequ encing is logicaland18

appropriate. A s to both timing and cost,the sched u les are based on19

prod u ctivity factors that W E C /C B & I represents can be met given the20

cu rrentstatu s of the project.M eetingthese prod u ctivity factors willpose a21

challenge to W E C /C B & I.B u td oing so willbenefitthe projectboth in22
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terms of costand sched u le.Forthatreason,as ownerSC E & G has no basis1

or interest in insisting that W E C /C B & I shou ld u se less challenging2

assu mptions.H owever,SC E & G d oes recognize thatW E C /C B & I has set3

itselfasignificantchallenge as to fu tu re prod u ctivity.4

The sched u les presented here are the sched u les thatW E C /C B & Ihas5

represented to SC E & G thatitis prepared to meetand thatSC E & G has6

carefu lly reviewed with W E C /C B & I. Forthose reasons,Ican affirm that7

these sched u les represent the best and most d efinitive forecast of the8

anticipated costs and constru ction sched u le requ ired to complete this9

projectthatis available as of the d ate of this filingof the testimony.These10

u pd ated costs are notin any way the resu ltofimpru d entmanagementofthe11

projectby SC E & G. Fu rther,these costs d o notinclu d e specu lative oru n-12

itemized costs,su ch as owner’s contingencies. S.C. Energy Users Comm.13

v. S.C. Pub. Serv. Comm’n,38 8 S.C .48 6,697 S.E .2d 58 7 (2010). W hile14

ad d itionalcosts may be incu rred afterthe d ate of this filingof the petition15

in this proceed ing,those costs are notknown atpresentand so cannotbe16

inclu d ed here.17

Q. COULD THESE SCHEDULES CHANGE?18

A . These sched u les can and almost certainly willchange. That is19

becau se the constru ction sched u le forany projectas complex as this one20

willbe d ynamic.Itcan be expected to vary from monthto monthd u ringthe21

constru ction period as cond itions change. The constru ction and cost22
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forecasts willbe su bjectto ongoing change and revision,as any forecast1

wou ld be.2

OVERVIEW OF INCREASE IN FORECASTED EPC CONTRACT3
COSTS4

5
Q. PLEASE PROVIDE AN OVERVIEW OF THE INCREASE IN THE6

EPC CONTRACT COST FORECASTS SCE&G IS PRESENTING IN7

THIS PROCEEDING.8

A . This totalincrease of $698 million is mad e u pof (1)changes in the9

E stimated atC ompletion (“E A C ”) costu nd er the E P C C ontract,(2) ten10

ad d itionalchange ord ers to the E P C C ontract,(3)reallocation ofcertain on-11

site transmission costs between SC E & G and Santee C ooper,and (4)12

changes in O wner’s cost. C ompany witnesses M r.Jones and M rs.W alker13

willad d ress these items in d etailin theirpre-filed d irecttestimony in this14

matter.I am familiar with the matters they d iscu ss and can confirm the15

accu racy of their testimony. I also affirm that cost and constru ction16

sched u les presented here accu rately reflect the anticipated cost and17

sched u le forcompletion of the Units and in no way are the resu ltof any18

impru d ence on the partofSC E & G.19

DISPUTED COSTS20

Q. YOU MENTIONED EARLIER THAT SCE&G IS NOT RELEASING21

OR WAIVING ANY CLAIMS AGAINST WEC/CB&I. PLEASE22

EXPLAIN WHAT COSTS YOU ARE CHALLENGING.23
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A . A tpresent,SC E & G is challengingseveralcategories of costs being1

billed to itby W E C /C B & I.Those challenges inclu d e:2

1.C osts invoiced by W E C /C B & Iwhere the costs are increased costs3

related to fixed or firm items where SC E & G has entered into an4

agreementwithW E C /C B & Ito resolve claims forafixed amou ntof5

compensation. For example, W E C /C B & I has attempted to bill6

SC E & G formod u le rework.M od u les are afixed costitem.SC E & G7

has retu rned the invoices for su ch charges as improper since8

ad d itional costs associated with these items are a W E C /C B & I9

responsibility.10

2.C ostinvoiced by W E C /C B & I which are related to generalproject11

d elay. SC E & G takes the position that these d elay costs are12

W E C /C B & I payment responsibility for reasons inclu d ing13

W E C /C B & I failu re to meet its responsibilities u nd er the E P C14

C ontractto effectively manage the project.15

3.C ostinvoiced by W E C /C B & I which are the resu ltof W E C /C B & I16

notmeetingprod u ctivity factors.SC E & G believes thatW E C /C B & I17

is u nd er a contractu al obligation to efficiently cond u ct its18

constru ction activities,and some orallof any laborcosts based on19

failu re to meet prod u ctivity factors is W E C /C B & I’s payment20

responsibility.21

ORS EXHIBIT GCJ - 5 
Page 277 of 303

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

196
of490



42

A s to invoices for costs which are 100% u nju stified ,SC E & G1

believes itis contractu ally entitled to retu rn the invoices as improperly2

issu ed and pay nothing.This is permissible u nd erprovisions of the E P C3

C ontractthatonly requ ire SC E & G to pay forproperly invoiced items.4

A s to invoiced costs where only partof any given invoiced amou nt5

wou ld be su bjectto d ispu te,SC E & G willwithhold partof the payment.6

Und er the E P C C ontract,SC E & G is requ ired to pay atleast90% of the7

d ispu ted amou ntpend ingresolu tion of its d ispu te.O therprovisions of the8

E P C C ontractpermitW E C /C B & Ito cease workand treatthe projectas if it9

had been su spend ed atSC E & G’s requ estif90% payments are contractu ally10

requ ired bu tare notmad e afterproperinvoicing.W E C /C B & Ihas reserved11

its rights u nd er these provisions to cease work on the site if requ ired12

payments are notmad e.13

A s to d elay costs,the revised cost forecast associated with the14

Revised ,Fu lly-Integrated C onstru ction Sched u le shows the amou nt by15

which overallprojectcosts have increased d u e to d elay throu gh the end of16

the project.A percentage ofincreased costd u e to d elay has been compu ted17

foreach costcategory u nd erthe E P C C ontractwhere d elay has increased18

costs. Since M ay 5,2015,SC E & G has applied thatpercentage to the19

charges in each invoice and only paid 90% of the d ispu ted amou ntas the20

E P C C ontractprovid es.21
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A s to prod u ctivity factors costs,SC E & G willd etermine on acase by1

case basis the amou ntof ad d itionalcharges thatis d u e to inefficiency and2

from this amou nt,SC E & G willwithhold 10%.3

4

Q. WHY ARE DISPUTED AMOUNTS PROPERLY INCLUDED IN5

THE COST SCHEDULES PRESENTED HERE?6

A . The B L RA requ ires SC E & G to present the anticipated cost to7

complete the project. SC E & G in no way d ispu tes the factthatthe project8

willincu rthe amou ntpresented here to complete the Units.The qu estion is9

who is requ ired to absorb these ad d itionaland d ispu ted costs. SC E & G10

intend s to pu rsu e its d ispu te of these certain costs,and goingforward will11

pay only 90% of those costs pend ing resolu tion of those d ispu tes.W hen12

SC E & G pays those 90% amou nts,they willbecome paid capitalcosts of13

the projectand willbe reflected in C W IP forthe project.Forthatreason,14

these 90% payments are properly inclu d ed in the costprojections forthe15

Units.16

A tpresent,the ou tcome of the d ispu tes with W E C /C B & I is not17

known. Therefore, SC E & G d oes not have any basis to forecast any18

ad d itionalcosts or costred u ctions beyond the 90% payments itknows it19

mu stmake.W e have only inclu d ed in this filingnon-specu lative,itemized20

costs which are costs thatSC E & G fu lly anticipates paying. Revised rates21

only reflectcosts actu ally paid .If forany reason,certain costs are notpaid ,22
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they willnotbe booked as capitalcosts of the Units,and willnotbe u sed1

for calcu lating revised rates or for any other ratemaking pu rposes. A ny2

fu tu re red u ctions in the anticipated costpresented here d u e to resolu tion of3

claims against W E C /C B & I or other reasons are also not known,are4

u nqu antifiable,and therefore are notproperly inclu d ed in the cu rrentB L RA5

costprojections forthe project.6

Q. HOW WILL THESE DISPUTES BE RESOLVED?7

A . SC E & G is committed to resolvingthese d ispu tes by negotiation if8

possible. H owever,litigation may occu r. The venu e specified in the E P C9

C ontractis the Sou thern D istrictof N ew Y ork.If litigation occu rs,there is10

no way to d etermine how longitwou ld take to resolve the d ispu tes.W hile11

the amou nts in d ispu te are important,SC E & G and its cu stomers have a12

primary interestin seeingthe Units completed in atimely,safe and efficient13

manner.This is particu larly importantsince if Unit 3 is not placed in14

service before Janu ary 1,2021,SC E & G and its cu stomers cou ld lose the15

valu e of fed eralP rod u ction Tax C red its associated with thatUnit. The16

valu e of those cred its,grossed u p fortax,cou ld equ alapproximately $1.117

billion.Thatis one importantreason to maintain focu s on the goalof the18

projectand notletd ispu tes interfere withcompletingthe projectin atimely19

way.The overarching goalis to ensu re thatthe projectis completed in a20

safe and timely fashion.21
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Q. HOW DO YOU RESPOND TO THE CLAIM THAT INCLUDING1

THE 90% PAYMENTS IN BLRA COSTS TAKES AWAY SCE&G’S2

INCENTIVE TO REACH A FAIR SETTLEMENT OF CLAIMS3

AGAINST WEC/CB&I?4

A . There are mu ltiple reasonsthatthis is notthe case.5

1. SC E & G seeks to inclu d e the 90% payments in its B L RA cost6

sched u le becau se they willin factbe partof the capitalou tlays for this7

project. SC E & G hopes thatitwillrecover allorpartof those payments8

from the W E C /C B & I.B u tthis recovery is notgu aranteed .A s aresu lt,we9

are in no d ifferentposition than in cases where we complete a plantor10

project,and once itis closed to rate base,we pu rsu e warranty orcontractu al11

claims againstsu ppliers.Those claims,if su ccessfu l,lowerthe costof the12

plantorprojectafterthe fact.This happens in the ord inary cou rse of ou r13

bu siness.14

2. Fu rther,to withhold these payments from the capitalcosts15

recognized u nd er the B L RA wou ld d o the opposite of whatthe qu estion16

implies.Ratherthan creatingan incentive forSC E & G to aggressively and17

d ogged ly pu rsu e the claims against W E C /C B & I, it wou ld create an18

incentive for SC E & G to settle claims qu ickly so that the settlement19

amou nts cou ld be inclu d ed in B L RA filings.M r.M arshhas testified thatit20

is criticalto ou rfinancialplan thatwe generate cashretu rns throu ghrevised21

rates filing on the capitalwe spend on this project.If the only way to22
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inclu d e d ispu ted costs in revised rates is to settle the u nd erlying d ispu te,1

then SC E & G willbe pu tu nd er financialpressu re to settle as qu ickly as2

possible. Thatfactwou ld notbe loston W E C /C B & I and wou ld likely3

change theirbargainingposition in settlementnegotiations.4

Q. WHAT WILL HAPPEN IF SCE&G DOES RECOVER PART OF5

THE DISPUTED AMOUNTS THAT IT HAS PAID?6

A . If throu gh negotiation or litigation, SC E & G recovers any past7

payments to W E C /C B & Iorred u ces any cu rrentpayments,those amou nts8

willbe reflected as red u ctions to the accou nts where the capitalcostof the9

projectare record ed .This willred u ce the financingcosts to be charged to10

cu stomers and the red u ction willbe reflected in lower revised rates in11

su bsequ entrevised rates proceed ings goingforward .12

CONCLUSION13

Q. ARE THE UPDATES REQUESTED IN THIS PROCEEDING14

REASONABLE AND PRUDENT?15

A . Y es they are. A s P resid entforGeneration and Transmission,Iam16

involved on an on-going basis with allmajor aspects of the constru ction17

projectand am d irectly involved in the negotiations withW E C /C B & Iover18

the issu es d iscu ssed here. The ad ju stments requ ested in this proceed ing19

inclu d e ad ju stments to the constru ction sched u le as wellas to E P C costs20

and O wner’s cost. They are ad ju stments that I know to represent21

reasonable and pru d entchanges in the costand constru ction sched u les for22
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the Units. M akingthese ad ju stments is necessary to create the anticipated1

costand constru ction sched u les for the Units as requ ired by the B L RA .2

B ased on my knowled ge of the project,and in my professionalopinion,the3

ad ju stments are in no way the resu ltof any lackof responsible and pru d ent4

management of the project by the C ompany or of impru d ence by the5

C ompany in any respect. I ask the C ommission to approve these6

ad ju stments as presented in the exhibits to M rs.W alker’s testimony.7

Q. DOES THIS CONCLUDE YOUR TESTIMONY?8

A . Y es,itd oes.9
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PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA 

 MR. ZEIGLER:  Madam Chairman, Mr. Byrne is 1 

available for questions from Mr. Guild or the 2 

Commissioners. 3 

 CHAIRMAN HALL:  Thank you, Mr. Zeigler. 4 

 Mr. Guild.  5 

 MR. GUILD:  Thank you, Madam Chairman. 6 

CROSS EXAMINATION 7 

BY MR. GUILD:   8 

Q Good afternoon, Mr. Byrne.  9 

A Good afternoon.   10 

Q I heard Mr. Marsh drawing a distinction between what I 11 

understood to be the company's level of satisfaction 12 

with the work that was taking place on the site — I 13 

don't know whether you would characterize this an 14 

installation, but in any event — to distinguish that 15 

from the fabrication work that's being done of the 16 

modules and submodules.  Is that a fair distinction that 17 

you agree with? 18 

A The distinction you're making, again, is what? 19 

Q You want me to say it over again? 20 

A Yes, please.  21 

Q Okay.  So the distinction I heard Mr. Marsh saying was, 22 

he was satisfied with the on-site work at the facility, 23 

at the location, the, I'll call it, installation — I'm 24 

not sure that's his word — as distinct from the 25 
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fabrication of the submodules by the subcontractors to 1 

whom you attribute the delay.  Is that a fair 2 

distinction? 3 

A Yeah, I would say that the work on site is going better 4 

than the work at the module fabricator, and that we have 5 

taken some of the modules from the module fabricator and 6 

we have completed them on site.  To say that we're 7 

completely satisfied with the contractor's level of 8 

performance on the site would be a bit of a stretch. 9 

Q Okay.  So there are some problems there, too, that are 10 

associated with the delay?  On-site work? 11 

A There are some problems on site with regard to on-site 12 

efficiencies that we are trying to address with the 13 

contractor. 14 

Q You just mentioned doing some of the work on site.  Look 15 

at your Slide 25, if we could put that back up, if 16 

that's possible. 17 

A [Indicating.]  18 

    [Reference: Hearing Exhibit 4/SAB-1 Page 25] 19 

Q Now, is that — 25, you describe that as a mechanical 20 

module, and I think it's the charcoal filter/ion 21 

exchange module? 22 

A That's correct. 23 

Q All right.  And does that represent an example of a 24 

module that was intended to be fabricated at a 25 
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subcontractor off site, that you brought back to the 1 

site to work on? 2 

A It does. 3 

Q And tell us how that happened.  Why did you not rely on 4 

a sub off site to complete that submodule? 5 

A The sub off site did start the submodules.  Even for 6 

these mechanical modules, there was a sub in Texas that 7 

was fabricating.  They are fabricating some modules 8 

completely at their site.  We took a look at the most 9 

schedule-averse modules, the ones that would put the 10 

schedule at risk, and we decided that we would free up 11 

some space and offload this from those facilities, take 12 

them on site and we could complete them better at the 13 

site. 14 

Q All right.  So, free up space at the subcontractor?  Or 15 

at your site? 16 

A At the subcontractor.  This is being done at our site. 17 

Q All right.  So, free up some space at the subcontractor, 18 

so they could make better progress on their remaining 19 

work? 20 

A Yes. 21 

Q Okay.  And you brought it back and had your people doing 22 

the work on site to finish the submodule? 23 

A The contractor had the folks who were on site at our 24 

site finishing the work, but it's the consortium that's 25 
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doing the work, physically. 1 

Q Well, I mean, I guess what I'm asking is, did you bring 2 

the subcontractor folks from Texas up to South Carolina 3 

to have them finish the work that you — where you freed 4 

up the space back in Texas? 5 

A The short answer is yes and no.  There are some folks 6 

from the subcontractor's that would accompany these, 7 

particularly folks that would be closing out things like 8 

paperwork and documentation.  But most of the physical 9 

work was being done by folks who were not from the Texas 10 

facility.   11 

Q What's the name of the Texas facility? 12 

A Is a CB&I facility, and I can't remember — it'll be the 13 

name of the town where it's located. 14 

Q Okay.   15 

A I can't remember what the name is. 16 

Q But it's CB&I?  17 

A It's a CB&I —  18 

Q Chicago Bridge & Iron? 19 

A That's correct. 20 

Q All right.  Now were there delay and capital cost 21 

increases associated with having made that choice — just 22 

as an example — to have not had the CB&I Texas utility 23 

do the work as intended, but instead to bring it up to 24 

the site to finish it there?  25 
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A Your question is were there delays in making this 1 

decision? 2 

Q No, sir.  3 

A No. 4 

Q Were there delays in the project and/or capital cost 5 

increases associated with the change in approach that is 6 

represented by that example, bringing that module from 7 

Texas instead of letting it be finished there, finishing 8 

it at the site? 9 

A The decision to bring this module and others, including 10 

structural modules, to the site to complete them, was 11 

done in order to expedite the schedule.  And the cost 12 

should be borne by the contractor, not us, in these 13 

cases. 14 

Q Okay, that's helpful.  So there is additional cost 15 

associated with it, in exchange for which you hope to 16 

appreciate some schedule advantages? 17 

A That's correct. 18 

Q All right.  And where does that additional cost appear? 19 

A That additional cost is not billed to me.  I don't 20 

receive an invoice for it.  So, the cost is borne by the 21 

consortium. 22 

Q All right.  So that's one that indisputably has been 23 

accepted as an added cost that the consortium has agreed 24 

to bear?  25 
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A Yeah, this was in the fixed or firm portions of the 1 

work, not in the target portion of the work. 2 

Q And does that general observation extend completely to 3 

all the rest of the submodules and modules that were 4 

brought back to the site for completion? 5 

A Yeah, all of the modules that were originally intended 6 

to be done at one of the subcontractor's — either the 7 

contractor's or subcontractor's  facilities that were 8 

finished on site to try to expedite some of that work, 9 

there should be no change to the capital cost schedule 10 

to SCE&G from that move. 11 

Q All right.  Whatever additional costs are being borne by 12 

the consortium, correct?  13 

A That's correct. 14 

Q I'm looking for one of your slides.  Let's go back to 15 

Slide 18, your transition ring fit-up.  16 

A [Indicating.]  17 

[Reference: Hearing Exhibit 4/SAB-1 Page 18] 18 

Q Now, I think you explained this, but just to be clear, 19 

where you see that shield building section there, that's 20 

not its final location; that's a fit-up location on a 21 

pad, correct?  22 

A That's correct. 23 

Q And was the original project design to do just that, to 24 

do a fit-up at that location? 25 
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A I don't have that level of detail on the original 1 

schedule.  They would be expected to do some level of 2 

fit-up.  But, you know, if you're asking whether we had 3 

intended to do this on this pad or with these panels, I 4 

don't — the schedule was not that detailed. 5 

Q All right.  Well, isn't it the fact, Mr. Byrne, that 6 

with these shield building transition ring panels, there 7 

were tolerance problems associated with the work of the 8 

fabricator and, because of the tolerance problems, you 9 

had to add this fit-up exercise at the site to review 10 

those issues.  Isn't that right?   11 

A I will say that, because of concerns that the 12 

constructor had over the fit-up and the tolerances, they 13 

decided that it would be a smart idea to try the fit-up 14 

before we actually tried it in its final location. 15 

Q Right.  But that wasn't a part of the original plan, 16 

because you assumed the tolerance problem wasn't going 17 

to be there.  The tolerance problem occurred and, 18 

therefore, you had to do this trial fit-up on the site.  19 

A Yeah, I think I said a few minutes ago, I didn't know 20 

that to that level of detail, whether it was in the 21 

original plan or not. 22 

Q Okay.  And what was the tolerance problem that you 23 

encountered? 24 

A It was with the specifications for how much out of 25 
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tolerance one panel could be, relative to the next 1 

panel. 2 

Q Okay.  So I'm looking at your slide again.  I think it's 3 

18, and I'm looking at between those two skids or I-4 

beams, I guess, I see what looks to be a joint and 5 

appears to be — is it a bolted connection? 6 

A If you are referencing the section that I'm putting the 7 

green pointer on [indicating] — 8 

Q Yes, sir, exactly. 9 

A — that is the connection between two sections or two 10 

panels.  And what you see here are dowel pins. 11 

Q Okay.  And is that where the tolerance problems 12 

occurred? 13 

A It was certainly at these locations, and they also had 14 

some support members that were close.  The concern was 15 

that, as you weld those members, these panels, together, 16 

that these crossmembers or the support pieces were 17 

actually starting to buckle. 18 

Q That's not good.  All right.  The support members you're 19 

talking about, are those inside where the concrete is to 20 

be poured? 21 

A That's correct. 22 

Q So you've got two layers of — if I've got this right, 23 

this description — two layers of steel, looking at the 24 

outer layer; there's an inner layer between the two.  25 
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You're eventually, once it's in place, going to pour 1 

concrete? 2 

A That's correct. 3 

Q And you were finding that there were some buckling 4 

issues because of the way the contractor fabricated 5 

these braces or — 6 

A I don't know that it was a problem with the way the 7 

contractor fabricated the braces.  But when they were 8 

going through some of the original fit-ups and trying to 9 

do the welding — I don't even know if it was at our 10 

site, because we do things in conjunction with Southern 11 

Company.  But at one of our two sites, and I believe it 12 

may have been at the Vogtle site, and when the original 13 

fit-up was tried, some of these crossmembers were 14 

buckling. 15 

Q So it might not have been a fabrication problem; it 16 

might've been a design problem? 17 

A It certainly could've been.  18 

Q Now, if I can find the slide here — [indicating].  Slide 19 

5, please.  20 

A [Indicating.] This one? 21 

[Reference: Hearing Exhibit 4/SAB-1 Page 5] 22 

Q Yes, sir.  All right.  Change of venue.  That's one of 23 

those lawyer terms, but actually what it means, I guess, 24 

is you decided to ship this stuff hither and yon from 25 
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where you originally planned to do it.  It was going to 1 

be in Lake Charles, Louisiana; that's CBI-LC.  Correct? 2 

A Yeah, CBI-LC is CB&I in Lake Charles, Louisiana. 3 

Q And it used to be Shaw — whatever, Shaw something-or-4 

other? 5 

A Shaw Modular Solutions.  6 

Q Shaw Modular Solutions.  And I think one of the 7 

Commissioners charitably said there was a reorganization 8 

or something, but they aren't around anymore and it's 9 

now Chicago Bridge & Iron/Lake Charles, or CB&I/Lake 10 

Charles.  11 

A Chicago Bridge & Iron acquired the Shaw Group in its 12 

entirety, in, I think it was February of 2013. 13 

Q Okay.  In any event, Lake Charles has been where a lot 14 

of these submodular fabrication problems have occurred.  15 

And this change of venue, so to speak, is a remedial 16 

measure to try to remedy those problems, right? 17 

A Yeah, and I can assure you that no lawyers were 18 

consulted when I used the word "venue."  19 

Q Okay.  Glad to hear it.   20 

    [Laughter]  21 

  So, anyway, it turned out that neither Shaw nor 22 

Lake Charles could do the job that you assumed they'd be 23 

able to do as part of this innovative modular 24 

construction approach, and so you had to find a bunch of 25 
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other people or entities to do the work.  How did you go 1 

about figuring out that there was an Oregon Iron Works 2 

that was going to do some of this stuff?  Where did they 3 

come from? 4 

A They stemmed from some experience that CB&I had with the 5 

MOX facility.  So they had utilized Oregon Iron Works, 6 

and they started an inquiry as to whether or not they 7 

would be able to fabricate modules. 8 

Q Okay.  So what kind of modules are they doing in Oregon?  9 

A The Oregon Iron Works is doing some of the modules for 10 

CA20. 11 

Q So it's — they were doing MOX work, so presumably they 12 

were familiar with NRC quality-assurance requirements? 13 

A I would make that assumption, since the MOX facility 14 

falls under NRC requirements. 15 

Q I mean, that's part of the reason why they're qualified, 16 

I presume, that they knew how to do that stuff, right? 17 

A They were not doing modular construction at MOX.  18 

Q Right.  Right, but they had a workforce that was 19 

familiar with the NRC requirements, I take it? 20 

A At least after a fashion.   21 

Q Well, did they?  I mean, I'm presuming.  Did the Oregon 22 

people that you sent this to, did they have experience 23 

with nuclear construction? 24 

A They have some experience with the MOX facility.  We 25 
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sent our inspectors to the facility.  We sent other 1 

members of our staff and management team to the facility 2 

to verify that they knew what they were doing. 3 

Q Right. 4 

A So they are qualified to do what they're doing. 5 

Q So you start out with Lake Charles, and at that point, 6 

the Lake Charles people were specifically hiring, 7 

training, and assembling a facility and a staff who, by 8 

definition, were going to be performing nuclear quality-9 

assurance-standard work, correct? 10 

A Yes. 11 

Q All right.  You lost the Lake Charles facility, or at 12 

least you needed to displace them with these other 13 

change-of-venue operations, and then you had to go out 14 

and find people who had that same qualification or could 15 

achieve it, right? 16 

A I wouldn't say — characterize it as the same 17 

qualification.  We look for vendors who had nuclear 18 

experience, and even when it was Shaw Modular Solutions, 19 

Shaw has nuclear experience. 20 

Q Right. 21 

A So, Shaw does nuclear work.  So, you know, to preclude 22 

that facility, we would have had to have had a rationale 23 

or reason to preclude that facility at that point in 24 

time. 25 
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Q I'm sorry, "preclude," meaning what? 1 

A Meaning that they wouldn't use that facility. 2 

Q I see.  But, I mean, there are only two AP1000s being 3 

built in this country.  The Vogtle people were facing 4 

the same issues with Lake Charles that you were, right? 5 

A Yeah, Vogtle was having the same issues with Lake 6 

Charles. 7 

Q So, together, you guys had to go out and find some 8 

replacement that had nuclear-qualified, skilled crafts 9 

to do these submodules, when there wasn't any other 10 

nuclear work out there.  I mean, MOX is an exception to 11 

that.  But, really, there's no AP1000s or other nuclear 12 

plants being built in the US at the time, right? 13 

A Watts Bar is being finished by the Tennessee Valley 14 

Authority.  15 

Q Yeah, and that's a 1980s or '70s version?  16 

A It's a nuclear facility, that's correct. 17 

Q But I mean, it's an old design, right? 18 

A Yeah, it's not an AP1000, sir.  19 

Q So, the point being, you had to go out and find people 20 

from scratch to replace the Lake Charles folks, and 21 

those people had to either have existing nuclear 22 

training — which was unlikely, because there's nobody 23 

else doing it — or you had to bring them up to speed. 24 

A Are you saying that we had to find people that had 25 
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nuclear training, and that was unlikely?  Is that what I 1 

heard you say? 2 

Q Yeah.  I'm saying there's nobody out there, except Lake 3 

Charles, who's building new nuclear plants, because 4 

there aren't any other new nuclear plants.  That's a 5 

given, right? 6 

A Well, new nuclear plants in the United States, I would 7 

say that's an accurate statement.  There are a lot of 8 

vendors that do nuclear work.  And Toshiba/IHI is one of 9 

the vendors that we did remove some of these things from 10 

Lake Charles and send to those facilities, and they do 11 

nuclear work, albeit not necessarily in this country. 12 

Q Right, exactly.  Okay, that's a good point.  So, let's 13 

take Toshiba.  I don't speak Japanese, so "Toshiba" is 14 

the way I always said it, because that's who made 15 

whatever electronics I used to use.  But anyway, there 16 

in Japan there are a lot of nuclear plants in Japan; 17 

presumably, they're building stuff for Asian nuclear 18 

plants.  They had some nuclear-qualified folks, and you 19 

went to them to do some of this work formerly assigned 20 

to Lake Charles, correct? 21 

A That's correct. 22 

Q Okay.  How about the SMCI folks in Florida?  Who are 23 

they? 24 

A That is a fabricator of metal components that Shaw 25 
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evidently — or Shaw and maybe CB&I — has had some 1 

experience with. 2 

Q And did they have folks that were actively engaged in 3 

nuclear construction work at the time? 4 

A They have done nuclear construction, albeit not modules. 5 

Q What kind of work do they do? 6 

A Fabrication.  They make plates, supports, tanks, those 7 

kind of things. 8 

Q Is that what they've been doing for you? 9 

A Embedment plates.  They do some of that for us, too, 10 

yes.  11 

Q What are they doing for you? 12 

A Right now, they're making modules. 13 

Q In Newport News, I remember they built ships, didn't 14 

they? 15 

A They have experience in shipbuilding, that's correct? 16 

Q All right.  And did they build nuclear power plants? 17 

A Do they, or did they?  18 

Q Did they, when you went to them? 19 

A Yeah, nuclear power from the respect of Navy nuclear 20 

power propulsion, they have experience there.  I don't 21 

know if they've built nuclear components for commercial 22 

nuclear plants.  23 

Q Okay.  Were there additional schedule and cost 24 

implications from the change of venue for the modules, 25 
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Mr. Byrne? 1 

A Yeah, the answer I would give for the structural modules 2 

is the same answer I give you for the mechanical 3 

modules.  We descoped the facility at Lake Charles in 4 

order to preserve the schedule, not retard the schedule.  5 

And the costs associated with moving those components to 6 

those facilities is borne by the consortium. 7 

Q So in every respect, having failed to meet the 8 

productivity rates and producing the submodules on time 9 

at Lake Charles, and changing venues as far away as 10 

Japan, bringing facilities up to speed with staffing who 11 

met the qualifications, none of the cost impacts of that 12 

are being borne by SCE&G and its ratepayers? 13 

A None of the costs of the direct costs of those is being 14 

borne by SCE&G or its ratepayers.  Where there may be 15 

indirect costs, for example, if we make the decision 16 

that we want some oversight in those facilities, we do 17 

have increased oversight as a part of this proceeding.   18 

Q Yeah, I guess the plane ticket to Japan is a little 19 

pricier than the plane ticket to Louisiana, if that's 20 

among the costs you have to bear, right? 21 

A The plane ticket to Japan is more expensive than the 22 

plane ticket to Louisiana. 23 

Q So that's an additional cost, and who bears that cost? 24 

A It's our decision to put those inspectors in.  We think 25 
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that is the right thing to do, so we're asking that 1 

those costs be passed along.  2 

Q To ratepayers. 3 

A Yes. 4 

Q And, similarly, the cost of sending inspectors not to 5 

Louisiana but to Oregon — I love Oregon — that's being 6 

borne by ratepayers, as well. 7 

A We have one inspector in the Oregon Iron Works, and 8 

they're also covering another mechanical module 9 

facility, an erector called Greenberry.  So the one 10 

inspector is splitting time between two facilities. 11 

Q Can't beat being in Oregon, now.  So what's Granberry 12 

doing? 13 

A They are doing mechanical module sections, similar to 14 

some of the ones you saw on the screen. 15 

Q And would you say the same thing about Newport News, you 16 

have to send somebody up there and that's a cost we're 17 

bearing?   18 

A We've recently sent somebody up to Newport News. 19 

Q Now, is it just a matter of freeing up space at Lake 20 

Charles by this change of venue, so that Lake Charles 21 

will have some more room in their shop to do this work?  22 

Or was it really a question also of having other 23 

competent, qualified crafts to perform the submodule 24 

work at the other venues? 25 
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A I would say yes to both. 1 

Q Okay.  In both instances, the consortium is bearing the 2 

cost for the additional inspection which you talked 3 

about? 4 

A Yeah, the cost to descope that facility is being borne 5 

by the consortium. 6 

Q All right.  And to the extent that it's not just to make 7 

room at Lake Charles to get their productivity up, are 8 

there schedule impacts — adverse schedule impacts — of 9 

the change of venue? 10 

A I would say that the most significant adverse schedule 11 

impact would have been to leave everything at the Lake 12 

Charles facility.  So, moving things from the Lake 13 

Charles facility actually has mitigated some schedule 14 

delays.  Absent us doing that, I believe that the 15 

schedule delays would've been worse. 16 

Q All right.  In all respects?  For all critical path 17 

items? 18 

A Yeah, I believe so.   19 

 CHAIRMAN HALL:  Mr. Guild, I'm sorry to 20 

interrupt you, but I did promise that we would 21 

break before our 6 o'clock hearing.  So we'll break 22 

now.  We will resume at 10 o'clock in the morning 23 

for whoever isn't coming to the night hearing. 24 

[WHEREUPON, the witness stood aside.]  25 
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[WHEREUPON, at 4:55, the hearing in the 1 

above-entitled matter was adjourned, to 2 

reconvene at 6:00 p.m. on the same date.] 3 

______________________________________ 4 
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C E R T I F I C A T E 

I, Jo Elizabeth M. Wheat, CVR-CM-GNSC, Notary 

Public in and for the State of South Carolina, do hereby 

certify that the foregoing is, to the best of my skill and 

ability, a true and correct transcript of proceedings had and 

testimony adduced in a hearing held in the above-captioned 

matter before the PUBLIC SERVICE COMMISSION OF SOUTH 

CAROLINA;  

 

  That the witnesses appearing during said hearing 

were sworn or affirmed by me to state the truth, the whole 

truth, and nothing but the truth; 

 

  IN WITNESS WHEREOF, I have hereunto set my hand and 

seal, on this the   31st   day of   July  , 2015. 
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SCE&G VC Summer Units 2 8t 3
October 27 8t 28, 2015 ORS Site Visit Agenda

(Tuesday & Wednesday)
Shirley's fax (803) 933-7774Cindy's fax (803) 933-776I

I. Tuesda October 27 2015 Tour Comments - Main Feed Pump Alignments are in progress, a walk
by would be helpful.

8:00 am - 9:00 am
9:00 am - 10:30 am

10:30 am - 11:00 am
11:00 am - 11:30 am
11:30 am - 12:00 pm

Construction (Alan Torres)
Tour (Kyle Young/Myra Roseborough)
Commercial (Skip, Michele, Margaret, Cindy)
Licensing (April Rice)
Training (Andy Barbee-Paul Mothena)

Wednesda October 28 2015

9:30 am - 10:00 am
10:00 am - 11:00 am

Quality Assurance (I arry Cunningham)
Engineering (Brad Stokes/Sheila Jean-Cyber Security)

SCANA

William Hutson, Cindy Lanier, Michele Stephens, Skip Smith, Caroline Whatley, Margaret Felkel

QRS
Allyn Powell, Gene Soult, Gaby Smith and Gary Jones

II. Construction Progress
a) Weekly Construction Metrics (to include discussion of critical work fronts 8 status of

project relative to the revised integrated schedule)
i. Discuss the apparentinconsistenciesin the Unit 2 schedule in which the hydrotest

and hoC functional are delayed 5 months and the fuel load is delayed 6 months,
but the substantial completion is only delayed 3 months. (SLRA Milestone Tracking
for September 2015).

ii. Discuss the apparent inconsistency in the Unit 3 schedule in which near term dates
have slipped consistently for the past few months, but the substantial completion
date has not changed. Note Chat the summary schedules indicate that Unit 3
AB/Containment activities are up to 6 months late. (yyS of 2015-10-12, Summary
Schedule)

iii. Discuss additional plans to improve the productivity of on-site construction labor.
AII areas continue to show productivity factors well above the stated goal of 1.15.
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Mitigation and improvement plans over the previous 6 months do not appear to
have resulted in any significant improvement. (Commercial Review Meeting slides
of 2015-09-17, Slides 9 — 15 and summary of the Construction Effectiveness and
Efficiency program).

i v. Discuss the decline in the overall construction staffing from 3278 in June to 2485
in August and the impact on the schedule. (Consortium 2015-09-17 MSMM, dated
2015-10-14, p. 79, Slide 134).

b) Unit 2 Nuclear Island
i. Discuss the schedule and status of completion of welding CA01 to the embedment

plates. (Repeat from the September meeting).
ii. Provide the schedules for completing the remaining in-situ work on CA20, CA04

and CA05. (No specific reference).
iii. Section III piping spools continue to be delivered late. At what point does this

adversely impact the overall schedule and what mitigation measures are being
pursued. (Consortium 2015-09-17 MSMM, dated 2015-10-14, p. 85, Slide 153).

c) Unit 2 Turbine Building
i. Discuss the schedule slippagein the TG concrete placement from 2015-11-18 to

2015-12-11 and potential mitigation measures or additional controls put in place.
(WCM of 2015-10-12, p.22)

ii. Discuss the summary schedule that indicates that Condenser 8 is greater than 6
months behind schedule. (WS of 2015-10-12, Summary Schedule)

d) Unit 3 Nuclear Island, including the significant schedule slippages, especially of Line 1

from 2015-09-24 to 2015-12-30 and any mitigation and/or recovery activities. (WCM
of 2015-10-12, p. 20).

e) Unit 3 Turbine Building
i. Discuss the extent and duration of the work suspension due to lack of labor forces.

(WCM of 2015-10-12, p. 35).
ii. Discuss the overall plan to maintain sufficient resources to complete Unit TB. (No

specific reference).
iii. 10/15/15-POD- Pg. 20- CA04 out of tolerance issues appear to be similar to U2-

CA04, were "lessons learned" from U2 incorporated into U3, please explain.
f) Cooling Towers

g) Raw Water System
h) Offsite Water System
i) Containment Vessels, including the schedule for ring sets
j) Shield Buildings

i. Discuss the status and schedule of the NNI mitigation plan for accelerating delivery
of the SB panels. (Repeat from previous meetings).
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ii. Discuss the status and schedule for the SB roof fabrication. (Repeat from the
September meeting).

iii. Clarify the status and schedule of the concrete placement in the first course of the
SB panels (not clear from currently available information).

iv. Confirm that erection of course 2 of the SB panels has begun. (Consortium MSMM,

p. 37, Slide 49 has it scheduled for 2015-10-10 and status on WCM is not clear).
k) Onsite and offsite storage

i. Discuss the status of storage at the airport storage facility and the availability for
an ORS visit. (Repeat from previous meetings)

ii. WCM— 10/19/15- Pg. 40/52- Please provide update of Storage and PM's on stored
equipment (Report due in Oct)

I) Structural ik mechanical modules fabrication and schedule (delivery schedules for all
fabrication vendors; include a discussion of Unit 3)

IV

Vll

Discuss the mitigation plans for the critical U2/U3 mechanical modules. Schedules
continue to be delayed. (Repeat from September meeting).
Discuss the mitigation plan for the critical Greenberry mechanical and floor
modules. (Repeat from September meeting). Also include a discussion of the
actions taken to resolve issues identified in the 2015-09-10 facilities visit.
Discuss the mitigation plan for the critical Dubose stair modules. (Repeat from
September meeting).
Confirm that the final sub-module kit from SMCIis due on site 2015-10-21
(Consortium 2015-09-17 MSMM, dated 2015-10-14, p. 50, Slide 76)
Discuss the module scope of work being performed by TANE. (Consortium 2015-
09-17 MSMM, dated 2015-10-14, p. 34, Slide 44).
Address the impact of and resolution schedule for the recently identified issue that
piping weld locations did not account for pipe support locations. (WCM o 2015-10-
12, p. 9).
Discuss the Toshiba/IHI mitigation and schedule improvement plan on Unit 3 CA01
(Consortium 2015-09-17 MSMM, dated 2015-10-14, Item I.6, p. 1)
Discuss possible dates for L. Charles visit

m)Annex Building
i. Discuss the schedule and constraints for the mudmat placement due 2015-11-18

and basement pour due 201 6-01-21. (Consortium 2015-09-17 MSMM, dated 2015-
10-14, p. 52, Slide 80).
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III. Licensing and Permitting
a) NRC visits/reviews
b) License Amendment Requests (LARs) and Preliminary Amendment Requests (PARs)

i. Discuss the content of the supplement to LAR 111 submitted 2015-09-23 and the
NRC reaction thus far. (WS of 2015-10-12, p. 31).

ii. Discuss the status of LAR 30 and the results of the pre-submittal meeting held on
2015-10-22. (WS of 2015-10-12, p. 31).

iii. Discuss licensing status/schedule of CAS. (Follow up from previous meetings).
Whatis meant by the redaction and affidavit? (MPSR for September, Item 10, p.
24).

iv. Discuss the changes resulting from the assessment plan update for regulatory
compliance completed on 2015-07-31. (QESC of 201 5-08-31, Slide 8).

IV. Equipment
a) Doosan

i) Unit 3 Steam Generators
ii) Unit 3 Reactor Vessel

b) IBF/Tioga
i) Unit 3 Reactor Coolant Pump Loop Piping

c) Mangiarotti
i) Unit 3 Pressurizer
ii) Passive Residual Heat Removal (PRHR) Heat Exchangers (discuss the status and

schedule of repairs)
d) Curtiss Wright/EMD - Reactor Coolant Pumps, including the status of the root cause

analysis on the pump impellerissue (repeat from July meeting). Is a new endurance
test required?

e) SPX Copes Vulcan — Squib Valves (to include status of EQ test)
f) Switchyard

i) Discuss the testing program on the capacitors and the status of the on-going
investigation and resolution

ii) Discuss the delivery schedule for the Unit 3 Tx and whether there is an adverse
impact due to bridge damage from the recent flooding. (POD of 2015-10-15, p. 23)

V. Engineering
a) Discuss the results of the WEC/CB&I Engineering interface workshop held in Charlotte

on 09/15 and 09/16. (MPSR for September, Item 4, p. 12).
b) Explain the role and composition of the Design Change Implementation Board (DCIB)

and identify when meetings are held. (MPSR for September, Item 10, p. 23).
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c) Discuss the findings from the summary of design changes since April 30, 2015 which
was requested by SCE&G that WEC compile. (Consortium 2015-09-17 MSMM, dated
2015-10-14, Item III, p. 3).

d) Discuss the results from the i/endor Summit. (Consortium 2015-09-17 MSMM, dated
2015-10-14, tern Il/ p. 4).

e) POD-10/15- Pg 24- Emergent Issues list item 34- Tubesheet Thickness generic issue.
Does this effect Safety relate Heat exchangers? If so, please identify affected
equipment.

f) 10/13/15-WCM Pg. 50- Toshiba/IHI behind on shipment of 18-U 3 CA01 Sub
modules. What impact is this having on U 3 schedule?

g) K-7-Monthly Progress Report dated 9/30/15-Pg. 12/68-Meeting held to discuss Master
Equipment List- Is SCE&G satisfied with the direction and timing. Is equipment
Identification and Labeling incorporated into this work?

h) Pg. 52/68- Action ID- IVPA-l/S-02574- Requires formalizing the efficiencies between
the 2 units. Please provide a copy for ORS to review.

i) S-4 Box-10/1 3/1 5-Pg.3- CIRT results of Roof Components

VI. Financial/Commercial
a) Overall Status of Budget
b) Status of Change Orders

iii) Executed Change Orders
iv) Pending/Potential Change Order

(1) COL delay, design of shield buildings, design of structural modules, and
Unit 2 rock condition (CO ¹16) (Schedule impact, changes to LT storage,
any financial impacts?)

(2) Commercial Settlement — resolves multiple outstanding issues, no increase
to EPC costs (CO ¹17)

(3) AP1000 Cyber Security remaining work scope
(4) Site Layout Changes
(5) Active Notices

c) BLRA milestones
d) Discuss the Status of the Bechtel Assessment and the top ten issues noted thus far.
e) K-7-10/15!15- Pg. 3/13-CRM- Discuss Company's view of report. Discuss why current
external cost forecast is the same as December 2014 forecast given the lack of
productivity improvement. Please provide an update on Settlement discussions to
resolve "deficient invoices".

f) Please identify the changes that will be made to the CRM as a result of the PSC
approval of the Petition and when these changes will be complete.
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VII. Quality Assurance
a) Discuss significant results of the 10/12 — 10/15 CB&I surveillance of CB&I-LC

(September Consortium MSR, Item 3, p. 5)
b) Discuss significant results of the 10/05- 10/08 CB&I surveillance of Cives

(September Consortium MSR, Item 3, p. 6)
c) Discuss significant results of the 10/19 — 10/22 CB&I audit of AECON

(September Consortium MSR, Item 3, p. 5)
d) Discuss significant results of the 10/05 — 10/08 CB&I surveillance of Gerdau

(September Consortium MSR, Item 3, p. 6)
e) Discuss significant results of the 10/12 — 10/15 CB&I audit of Dubose.

(September Consortium MSR, Item 3, p. 6).
f) Discuss significant results of the 09/28 — 10/01 CB&I surveillance of SMCI

(September Consortium MSR, Item 3, p. 7)

g) POD- 10/08/15- Procurement discussed the need to seek alternative supplier
for CBI-Laurens Piping- Please discuss the issues surrounding this change.

VIII. Operational Readiness
a) Discuss the status of the following programs which were to be back on schedule

by the date indicated (SCE&G June MSR, p. 32):
i. EMI/RFI by 8/6
ii. Pumps by 8/10

iii. Breakers by 7/31
iv. Motor Reliability by 8/10

v. Batteries, Chargers and Support Systems by 7/23
b) Discuss the status of the following programs that were to start by the indicated

date (SCE&G June MSR, p. 34)
i. ISI by 8/1

ii. Electrical Cable Aging Management by 5/1/2013
iii. Irradiated Fuel Inspection by 8/1

c) Discuss the status of the labeling program (QESC of 2015-08-31, Slide 23).
d) Discuss lessons learned from meeting with SNDPC and yyANO on Haiyang

startup test program. (QESC of 2015-08-31, Slide 22)

IX. Training
a) Discuss impact and mitigation plans for the training staff attrition (QESC of

2015-08-31, Slides 25 and 28).
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3518-cv-01795-JMC Date Filed 06/29/18 Entry Number 1 Page 30 of 49

151. This internal Westinghouse information revealed significant dcficicncies in

Westinghouse's estimation of the timeline and costs associated with completion of the project.

152. After a careful assessment of the Westinghouse internal data (which only became

available following the bankruptcy filing), SCE&G concluded that, despite Westinghouse's

repeated representations and guarantees to the contrary, the Consortium likely would not have

been able to complete Unit 2 until December 31, 2022, and Unit 3 until March 31, 2024.

153. SCE&G further determined that its total cost to complete both Units—even after

accounting for a guaranty payment by Toshiba of approximately $ 1.1 billion—would be $ 8.8

bilhon in future dollars, an increase of $ 1.1 billion from the $7.7 billion (in future dollars)

estimated as of the 2016 Petition for Revisions. Meanwhile, the cost to complete only Unit 2

would be approximately $ 7.1 billion.

154. In light of this newly discovered information, in order for SCE&G to continue

with the project, a continued partnership with Santee Cooper was essential. SCE&G determined

that it might be able to complete Unit 2 while abandoning or delaying completion of Unit 3, so

long as Santee Cooper would remain a 45% partner in the venture.

155. On July 31, 2017, Santee Cooper announced that it was suspending construction

of the project as a result of Westinghouse's anticipated rejection of the EPC Contract. Based

upon Santee Cooper's decision to abandon the project, SCE&G was left with no commercially

reasonable option to move forward with the project.

156. Because SCE&G could not complete Unit 2 on its own, SCE&G announced that it

would cease construction of the Units and request recovery of its abandoned costs, an outcome

expressly contemplated by the BLRA.

B. Abandonment

30
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Nuclear — Executive Session — Jan 25 2016

~ EPC — Oct Amendment
o WEC acquisition of Stone & Webster from CB&l

~ Committee on Foreign Investment in US — approval received late Dec
~ Deal closed Dec 31, 2015

~ Westinghouse formed a new LLC ... WECTEC

~ Stone & Webster is now wholly owned subsidiary of WECTEC

o Fluor ... is subcontracted to Stone & Webster
~ Construction management
~ Construction
~ Bulk procurement
~ Project controls - integration

~ Fluor — is now onboard

o so Day 1 ... which was Jan 4 ... was a clean transition
~ Fluor & WEC ... had planned well ... we were pleased
~ Fluor ... took control of the Stone & Webster site staff

~ Included ... 2 key leadership replacements right out the box

o Cgg I ... Project Lead & CM ... were both replaced

o ... so this month ... thru early March (and beyond) ... a lot of activities going in parallel

~ Construction ... will obviously continue

~ All current work scopes ... are undergoing a detailed assessment
~ Goal ... implement ... site performance improvements

o We have to pick-up the pace ... 1/2% ... needs to 2-1/2%

Confidential Competition Sensitive
Proprietary Business Information

FOIA Exempt Response

DOJ 00176351
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~ Detailed project Schedule Validation ... has already kicked off
~ This is a big deal ... its where the rubber meets the road

~ Fluor's ability to work with WEC to:
o Drive WEC engineering to completion
o Mitigate & adhere to a schedule

~ CP material shop — discussions on-going, not business

as usual

will determine the success of the project.

~ That effort has kicked off ... target completion is ... end of May
o We will be monitoring closely
o This work will fold-in to the development of new Construction

Milestone Payment Schedule

More near term personnel work ... balance of S&W staff ... will be evaluated
~ I anticipate ... Fluor will continue to install its own leadership
~ And by early Mar ... the remaining S&W construction staff ... the

keepers ... will become Fluor employees
~ At this point in time . Fluor should be in a better position to start

driving the construction process ...

o Authorize new work scopes
o Adjust craft up/ down ... as appropriate

0 Monthly Progress Meeting ... last Thursday ... 1" with Flu or in attendance
~ Good engagement
~ Fluor Project Lead ... Jeff Hawkins .„was very involved in the discussions

~ Enthusiastic and committed ... to turning poor construction
performance around.

~ Also ... committed to completing the schedule validation work

Confidential Competition Sensitive
Proprietary Business Information

FOIA Exempt Response

DOJ 00176352
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~ Other EPC-Oct Amendment ... other action items
o Quarterly Executive Meetings — Toshiba, WEC, Fluor

o Dispute Resolution Board

o Construction Milestone Payment Schedule

o Fluor — official scope of work — integrated org chart

~ Bechtel Report
o Legal

I
Redacted - Privileged

0 SCANA meeting — Jan 14, 2016
~ SCANA wants Bechtel's schedule projection scrubbed from report

~ Bechtel's Schedule Projection

o V2 delay — (18 — 26) months
o V3 delay — (24 — 36) months

~ We continue to press Kevin Marsh / George Wenick for the report

~ SCPSA Board — VCS Site Meeting — March 11, 2016
o Construction Tour

o SCE&G report out on project
~ Q&A

o George Wenick report-out on Bechtel

Q&A

Confidential Competition Sensitive
Proprietary Business Information

FOIA Exempt Response

DOJ 00176353
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HENRY McMASTER
GOVERNOR

May 22, 2018

The Honorable Nanette S. Edwards
Acting Executive Director
South Carolina Office of Regulatory Staff
1401 Main Street, Suite 900
Columbia, South Camlina 29201

Dear Director Edwards:

It has been reported that SCE&G is withholding certain V.C. Summer-related documents
from the S,C. Office of Regulatory Staff ("ORS"). ! f or to the extent that Santee Cooper may be
in possession of, or have access to, some or all of the documents that ORS is seeking, please do
not hesitate to let me know if I can be of assistance in utilizing my constitutional and statutory
authority to direct Santee Cooper to produce the same.

Thank you for your leadership during this df IYicult time. As always, if I can ever be of
service or assistance regarding the foregoing or otherwise, please do not hesitate to call.
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Yours very truly,

Henry McMaster

HM/tl

STATE HQUsE '
1 00 GERvAIR STREET ~ CUEUAIEIi, SUUTR CARouNA 29201 ~ TERRI IIUIIE: E03-734-2100
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EXHIBIT 8
Page 1 of 2
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EXHIBIT 8
Pnge 2 of 2

U.S. GAO- Hanfoid Waste Treatment Plaoc DOE Needs to Take Action to Resolve Technical an... Page I of:
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From:
To:
CC:
BCC:
Subject: Video Conference
Sent 07/16/2015 06:10:00 AM -0400 (EDT)
Attachments:

ARCHIE, JEFFREY 8(/O=SCANA/DU=COLUMBIA/CN=RECIPIENTS/CN=JARCHIE)
BYRNE STEPHENA

EXHIBIT 12
Page1of1
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Sent from my BlackBerry 10 smartphone on the Verizon Wireless 4G LTE network

Spoke to Crosby this morning. He is going to call in with his legal and participate in our discussion with the consortium
tomorrow. Also he is softening on the
George Wenick issue. We need to consider if focusing on precluding discovery by SNC needs to be more of a driver for or
engaging Wenick as we continue to discuss it with Santee. Precluding complications with the litigation with SNC is somethtng3&
that the consortium is very interested in and it resonates with Mike. rcl
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Pe(cher, Steve(stephen.pelcherOsanteecooper.corn)
BYNUM ALVIB J JR

From:
To:
CC:
BCC:
Subject; RE; Implementing Bechtel's Assessment of V.C. Summer Units 2 and 3
Sent: 06/29/2015 01:37:00 PM -0400 (EDT)
Attachments:

EXHIBIT 13
Page 1 of4

m
m
CI

0
Z
CJ

r

m
This is an EXTERNAL email. Please do not click on a link or open any altachments unless you are confident it is from atrusted source.

Ak As I shared with you, I was not part of the supersecret conversation that tannic snd Kevin (with Steve Byrne present) io
had with Danny Roderick. I have not been read into those conversation. in
What little I know about this is that Bechtel is now being viewed as a joint resource to put the project on track, rather than
an Owners resource only. This is obviously a shift in how we originally intended to use Bechtel. coYou might want to chat with Steve Byrne or Kevin and get their direction on this, possibly before getting back to Martyn. (I4'onderif Craig Albert has circled back to Martyn yet, including on the upcoming July 1'i meeting?) 0Thanks.
Steve

From: BYNUM, ALVIS 3 3R [mailto:ABYNUMOscana.corn] 0
CI

Sent: Monday, June 29, 20151:11PM
To: Pelcher, Steve
Subject: RE: Implementing Bechtel's Assessment of V.C. Summer Units 2 and 3
Steve
The materials that we got from WEC concern me. Why are they involving them? Some of the restrictions, etc. seem
problematic to me. I must be missing something
AI

From: Pelcher, Steve '

Sent: Monday, 3une 29, 2015 I:09 PM
To: Daw, Martyn
Ca BYNUM, ALVIS I JR
Subject: RE: Implementing Bechtefs Assessment of V.C. Summer Units 2 and 3-*This is an EXTERNAL email. Please do not click on a link or open any attachments unless you are
confident it is from a trusted source.

Martyn: I will defer to Al Synum on suggesting s time for such a conversation.
Thanks.
Steve

From: Daw, Martyn il .mn w
Sent: Monday, 3une 29, 2015 12:13 PM
To: BYNUM, ALVIS 3 JR; Pelcher, Steve
Subject: RE: Implementing Bechtel's Assessment of V.C. Summer Units 2 and 3
Al/Steve - please can you let me know s good time for us to speak
Thanks
Martyn

From: Daw, Martyn
Sent: Wednesday, June 24, 2015 7:32 AM
To: 'BYNUM, ALVIS 3 3R'; 'Pelcher, Steve'ubject:

RE: Implementing Bechtel's Assessment of V.C. Summer Units 2 and 3 [*EXTERNAL*]
Al/Steve - my business folk have requested an update as to the plan for getting the Purchase Order/contract in place.
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0

EXHIBIT 13
Page 2 of 4

I'm currently in the UK on business but can be available for a call at your convenience.
Please let me know
Thanks
Martyn

From: Daw, Martyn
Sent: Saturday, June 20, 2015 10:02 AM
To: 'BYNUM, ALVIS J 3R'; 'Pelcher, Steve'ubject:

RE: Implementing Bechtel's Assessment of V.C. Summer Units 2 and 3 [*EXTERNAL*]
Hi Al and Steve (and welcome back to Al from his trip to Asia)
I understand the green light has been given for the assessment. Shall we have a chat early next week about getting thePurchase Order/contract in place? We discussed previously that it would make sense just to use the terms of one of theexisting contracts between SCE&0 and Bechtel. We can be flexible on this.
It would be good to get the PO/contract in place before the kick-off meeting which I think is planned for July 1.Thanks and look forward to hearing from you
Martyn

From: Daw, Martyn
Sent: Monday, June 01, 2015 6:42 PM
Tot BYNUM, ALVIS J JR'; Pelcher, Steve
Cct Cherry, Marion; Oosby, Michael; UNDSAY, RONALD; BYRNE, STEPHEN A; Albert, CraigSubject: RE: Implementing Bechtel's Assessment of V.C. Summer Units 2 and 3 [*EXTERNAL*]Thanks very much, Al

Martyn

From: BYNUM, ALVIS J JR [mailto:ABYNUM scene.corn
Sent: Monday, 3une 01, 2015 I:28 PM
To: Daw, Martyn; Pelcher, Steve
Cct Cherry, Marion; Crosby, Michael; UNDSAY, RONALD; BYRNE, STEPHEN A; Albert, CraigSubject: RE: Implementing Bechtel's Assessment of V.C. Summer Units 2 and 3 [*EXTERNAL*]Here is the signed 0-1
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Fsumt Daw, Martyn
Sent: Monday, June 01, 2015 1:10 PM
To: Pelcher, Steve; BYNUM, ALVIS 3 3R
Cc: Cherry, Marion; Crosby, Michael; UNDSAY, RONALD; BYRNE, STEPHEN A; Albert, CraigSubject: RE: Implementing Bechtel's Assessment of V.C. Summer Units 2 and 3**"This is an EXTERNAI emaIL Please do not click on a link or open any attachments unlessconfident it is from a trusted source. you are

m

Steve ~ thanks again to you and Al for the call this morning.
Attached is a pdf of the Proprietary Data Agreement signed by Bechtel Power Corporation. Please can Al or you let meknow if you'd like me to send along the original with the wet signature.
I look forward to hearing from you/Al as to the path forward with respect to getting a PO in place. As I indicated on thephone, we are flexible on this and we are willing to be retained by your outside counsel if you believe that would bepreferable.
On the documents side, I believe that Dick Miller will be point of contact for Bechtel but I am confirming this as I write.Thanks again for the discussion this morning
Martyn

From: Pelcher, Steve mailto:ste hen. Icher santeecoo r com
Sent: Monday, )une 01, 2015 12:04 PM
To: Daw, Martyn; Bynum, Alvis
Cc: Cherry, Marion; Crosby, Michael; Lindsay, Ronald; Byme, Stephen Ad Albet, CraigSubject: RE: Implementing Bechtel's Assessment of V.C. Summer Units 2 and 3 [aEXIERNAL*]
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m

EXHIBIT 13
Page 3 of 4

Martyn/Ah It was great speaking with you this morning. 0zAs a follow up to our conversation, I believe that the very first action item will be for Bechtel to send a partially executed
C3copy of the Proprietary Data Agreement to Al Bynum for the Owner's countersignature. Please keep Santee Cooper in the

loop so that Santee Cooper might have a fully executed copy of that agreement for our records.
Next up, regarding the documents that Bechtel will review as part af its assessment, Marion Cherry of Santee Cooper has
been working with somebody at SCE&G in assembling the documents that will be reviewed. I have copied Marion on this
Email. (Marion: Who have you been working with at SCE&G on assembling these documents7) My notes indicate that the m~

Bechtel guy who will likely be the logistical link in receiving these documents is 'Dick Miller'ut I may be mistaken about
this. Note to Ak As a process point, we need to make sure anything that we share with Bechtel fits within the definition of ~
"Contractor Discloseable Information" as that is defined in Section 19.3(b) of the EPC.
During the call, we discussed the possibilitythat Bechtel might be retained by George Wenick (Smith, Currie & Hancock 3xc
LLC), if there is an advantage in doing so. Al Bynum will have a conversation with George about that later today, so that we uscmight close that loop on that possibility. m
Al mentioned that he will begin his annual vacation this Thursday, although that we should contact his boss, Ron Lindsay, Jxshould something come up while he is away.
Finally, we concluded our conversation with a discussion of the form of the purchase Order the Owners would use to retain Jx
Bechtel (assuming Bechtel isn't retain by Smith Currie.) A suggestion was made that we might "re-purpose" an existing PO 0
the Owners have Bechtel to provide licensing and engineering support. Al identified Kyle Nash as the guy at SCE&G would
likely process this paperwork,
Thanks again far the good conversation. Cy
Let's stay in touch. 0

cn
Steve CI
—-Original Appointment—-
From: Pelcher, Steve
Sent: Monday, 3une 01, 2015 9:28 AM

To: Pelchar, Steve; Daw, Martyn; Bynum, Alvls
Subject: Implementing Bechtel's Assessment of V.C. Summer Units 2 and 3
When: Monday, 3une 01, 2015 11:00 AM-11:30 AM (UTC-05:00) Eastern Time (US & Canada).
Where: Dial-in Number: (877)6354)568; Participant Cade: 8'f37614016
Date of Call: June 1, 2015
Time of Call: 11:OOAM

Duration of Call: 30 Minutes
Dial-in Number: (877)635-0568
Participant Code: 8437614016
Discuss:

Process for execution of "Proprietary Data Agreement."
OProcess of jump starting Bechtel's review of documents consistent with Proprietary Data Agreement and Section 19.3 of the

EPC. la
Process of Owners executing a PO with Bechtel.

Canedenbelily Naliae:
This message is intended exdusively far the individual or enlily to which e is eddmssed. This aammanlaeban mer contain infarmeban that is praprielery,
privileged, canfidenliel or otherwise legally exempt from diedasure. If you em nat lhe named addressee, yau are nat eulharized la reed, pint, retain, copy
or dhmeminele this message or any pert of iL If yau have maenad Ibis message in enar, please nasfy lhe sender Immediately eilher by phone or reply la
this smail, end delete es aaaiee of Ihie message.
e i****i i*ii* i********* i*i i*** I **iii**i***i** I** i*i i**I***** is ********** i***** i** iI*

WARNING - This e-mail message originated outside af Santee Cooper.
Do not click on any links or open any attachments unless you are confident it is from a trusted source.
If you have questions, please call the IT Support Center at Ext. 7777.
i********i************I******ii*iiii*iiiii*bi**iii*iii*ii*ii*i*************ii****i*

aangdeneeay Naece:
This message is intended exdueively for Ihe individual or enbly la which it is addressed. This aammunlaelian may contain information that Is prapdelery,
privileged, canfideaeel or aiherwiee legally exempl from diedasure. If you ere nil the named addressee, yau ere nal eulharized la read, prlnl, mlein, copy
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EXHIBIT 13
Page 4 of 4or disseminate Ibis message or any part of il. If you have received this message In enur, please noSy the sender immediately either by phonethis e-mail, snd delete sfi copies of Ibis message.

**ee********a***a*********r*******s***************a*************as**as*************
WARMNG - This ecaaii message originated outside ofSantee Cooper.
Do not click on any links or open any attachments unless you are confident it is fram a trusted source.Ifyou have questions, please call the IT Support Center at Ext. 7777.
**********'e************'s***********************************************************
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Confidentiality Noire

Ci
toThis message Is intendmf exdusively for ale individual or entity to which itis addressed. This communicsfion msy contain information that is propnetaiy,privileged, confidenlial or otherwise legally exempt from disdosure. Ifyou are not the named addresses, you are not authorized to reed, prin, raisin, copy ordisseminate Ibis message or any pert of it. If you have received Ibis massage in error, please rmtify Ihe sender immediately either by phone or mphz to thhe-mail, and delete all cacus of ibis message.
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     1

State of South Carolina  )In the Court of Common Pleas 
                         ) 
County of Hampton        ) Case No: 2017-CP-25-355 
 
 
Richard Lightsey, LeBrian )
Cleckley, Phillip Cooper, et )
al., on behalf of themselves )
and all others similarly )
situated, )
 )
               Plaintiff(s), )   Deposition 

) 
vs. )       of 

  )
) STEPHEN A. BYRNE 

South Carolina Electric & Gas )
Company, a Wholly Owned )
Subsidiary of SCANA, SCANA )
Corporation, and the State of )
South Carolina, )
 )

     Defendant(s). ) 
______________________________) 
 

Deposition of STEPHEN A. BYRNE, taken before 

Heather R. Landry, CVR, Nationally Certified Verbatim 

Court Reporter and Notary Public in and for the State 

of South Carolina, scheduled for 9:00 a.m. and 

commencing at the hour of 9:10 a.m., Tuesday, August 

14, 2018, at the office of Richardson, Patrick, 

Westbrook & Brickman, Mount Pleasant, South Carolina. 

 

Reported by: 

Heather R. Landry, CVR 
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     2

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Any court, party, or person who has purchased a 
transcript may, without paying a further fee to the 
reporter, reproduce a Copy or portion thereof as an 
exhibit pursuant to court order or Rule or for internal 
use, but shall NOT otherwise provide or sell a copy or 
copies to any other party or person without the express 
consent of the reporter and/or reporting agency. 
 

APPEARANCES 

 
For the Plaintiff(s): 
J. Edward Bell, Esquire  
Gabrielle Sulpizio 
Bell Legal Group, LLC 
219 Ridge Street 
Georgetown, SC  29440 
 
Joseph Preston "Pete" Strom, Jr., Esquire 
Strom Law Firm, LLC 
2110 Beltline Blvd. 
Columbia, SC  29204 
 
Terry E. Richardson, Jr., Esquire 
Richardson, Patrick, Westbrook & Brickman, LLC 
P.O. Box 1368 
Barnwell, SC  29812 
 
Gibson Solomons, III, Esquire 
Speights and Solomons 
100 Oak Street 
Hampton, SC  29924 
 
Gregory Michael Galvin, Esquire 
Galvin Law Group, LLC 
P.O. Box 887 
Bluffton, SC  29912 
 
 
For the Defendant SCE&G: 
David L. Balser, Esquire  
King & Spalding, LLP 
1180 PeachTree Street, NE 
Atlanta, GA  30309-3521 
 

Videographer: 
Douglas A. Browne, VidSouth Production 
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     3

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Other Appearances: 

James F. Wyatt, III, Counsel for Stephen Byrne 
Wyatt & Blake, LLP, Charlotte, NC 
 
Matthew T. Martens, Counsel for Stephen Byrne 
Wilmer Hale, Washington, DC 
 
Frank R. Ellerbe, III, Cental Electric Cooperative and 
Electric Cooperative of South Carolina 
 
William C. Hubbard, Counsel for Santee Cooper 
Nelson Mullins, Columbia, SC 

Julia Barrett, Counsel for SCE&G and SCANA 
King & Spalding, Atlanta, GA 
 
Frank R. Ellerbe, III, Counsel Central Electric Coop 
and Electric Coop of South Carolina 
Robinson Gray, Columbia, SC 
 
Leah Moody, Counsel for SCANA 
Law Office of Leah Moody, Rock Hill, SC 
 
Nanette S. Edwards, Executive Director 
Matthew Richardson 
Ron Aiken 
Ryder Thompson 
Office of Regulatory Staff 
 
Elton Ziggler, SCE&G, Public Service Commission 

Byrony Hodges, Associate General Counsel for SCANA 

Benjamin Hatch (ph) and Robert Woods, Counsel for 
Dominion Energy 
McGuire Woods, Norfolk, VA 
 
Emory Smith, State of SC Lightsey and Cleckly 
Proceeding, Consolidated PSC Proceeding 
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     4

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

INDEX OF EXAMINATION 
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Signature & Errata Pages 237 ...........................
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To view exhibits as a single PDF, click box to the 
left. 

 

 

 

 

REPORTER'S LEGEND:  

--  [denotes interruption/change in thought] 
... [denotes trailing off/incomplete  

thought or statement] 
[sic] [denotes word/phrase that may seem strange or      

incorrect; written verbatim] 
(ph)  [denotes phonetic spelling] 
(unintelligible )[denotes not capable of being  

understood] 
(indiscernible crosstalk)  [denotes] multiple speakers  

at the same time, not capable of  
being understood] 
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STIPULATIONS 

This deposition is being taken pursuant to 

the South Carolina Rules of Civil Procedure. 

- - - - - 

The reading and signing of this deposition is 

reserved by the deponent and counsel for the 

respective parties. 

- - - - - 

Whereupon, 

STEPHEN A. BYRNE, being administered an oath 

of affirmation or duly sworn and cautioned to 

speak the truth, the whole truth, and nothing but 

the truth, testified as follows: 

Court Reporter:  State your full name for the 

record, please. 

Witness: Stephen A. Byrne. 

- - - - - 
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(Whereupon, the case caption was

published and counsel noted their

appearances for the record.)

- - - - - 

EXAMINATION 

BY MR. BELL:  

Q Good morning, Mr. Byrne.

A Good morning.

Q Tell me what your understanding is of why we're

here today.

A It's a deposition in a ratepayer case associated

with the cancellation of the VC Summer nuclear

project plants two and three.

Q Okay.  So you are one of the executives, or were

one of the executives, of I call it E&G for short,

but -- and for SCANA.  From your perspective, how

did we get here today?

A From my perspective how did we get here today?

The owners, which is SCE&G and Santee Cooper, had

contracted with a consortium that originally

consisted of Westinghouse and The Shaw Group to

build a nuclear plant under an engineer procured

construct arrangement, so an EPC contract.  That

EPC arrangement was partially fixed-price and

partially not fixed-price in the beginning.
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Through a series of negotiations, the fixed-price

portion was increased.

Eventually, it was -- the EPC arrangement was

entirely fixed-price when the owners exercised the

fixed-price option with Westinghouse.  At that

point in time, the Consortium was no longer, so

Westinghouse was the counter party and had brought

in the Fluor Corporation to actually facilitate

construction.  That fixed-price option, from the

owners' perspective, provided a lot of protections

for the owners to complete the nuclear project.

Westinghouse declared bankruptcy in March of 2017.

That bankruptcy process meant that the fixed-price

protections were going to go away, such that the

companies SCE&G and Santee Cooper would now be

responsible for the cost on more of a time and

materials basis.  So that lost of the fixed-price

option meant that an evaluation needed to be done

to determine what would be the cost and schedule

to finish the plants.  When that cost and schedule

evaluation was completed it was determined that it

was too high to finish both units, from a cost

perspective, so the focus turned to a single unit.

And when our partner Santee Cooper said that they

were no longer going to participate, SCE&G

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 8 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

250
of490



     8

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

attempted to look for other partners.  Absent

that, they looked for some governmental

assistance.  When that didn't come, it was too

expensive for SCE&G to complete the units, even

one unit on its own.  So a decision was made to

cancel.

Q So how did we get -- with that scenario, how did

we get -- and when I say we, as ratepayers, E&G,

SCANA.  I use that term collectively.  How did we

get there?  What happened to make -- what caused

all these problems?  I'm trying to find out what

your opinion is of the core either -- maybe get to

the beginning of when it started in a minute, but

what do you think is the -- put my finger on that

and that's what caused this breakdown or this

debacle or this bankruptcy or the problems?  Tell

me what you think.

 

MR. BALSER:  Object to form.  Vague.

 

A Let me answer it this way:  I believe that had the

fixed-price option not gone away, had the

protections of the fixed-price not been lost, that

the two companies would still be building those

plants today.  So fundamentally if that is the

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 9 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

251
of490



     9

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

case then it was the loss of the fixed-price

contract, the loss of that protection.  And I view

that as protection for the company, for the

customers, for the shareholders.  Had that not

gone away, the companies -- the two companies, I

believe, would still be building those two plants

today.  So fundamentally, in my mind -- and you

asked me what my opinion was.  Fundamentally, I

think it was the bankruptcy of Westinghouse that

drove the loss of the fixed-price contract that

forced the cancellation of those units.

Q Okay.  You mentioned earlier that the contract at

the original, at the beginning, had part fixed and

part non-fixed.  Now, were you part of the

negotiations to finalize the EPC contract?

A I was.

Q Okay.  So you can speak to that pretty much?

A Yeah.  At least at a high-level I can speak to

that.  There was a negotiating team that I was not

a part of.  That negotiating team reported up

through, through for me.

Q All right.  And how many folks were on that team?

A Probably half a dozen.

Q Okay.  Were they all with SCANA?

A There was some participation from Santee Cooper on
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that team.

Q Okay.  How many people from Santee?

A I think it was just one.

Q One.  Do you remember that person's name?

A I believe that would have been Ken Brown.

Q And do you recall the other four or five folks

from SCANA?

A I know Ron Clary was involved, Al Paglia was

involved, Al Bynum was involved, Skip Smith was

involved, and there are probably a couple of

others that the names don't come to me at the

moment.

Q If you had access to the records, would you be

able to produce the documents associated with the

negotiating of the EPC contract?

A I don't believe that I kept any of the records

associated with their negotiations of the EPC

contract.

Q But those records would be at E&G, wouldn't they?

A They should be.  I don't know that to be the case

for sure, but they should be.

Q How many e-mails, Steve, did you have back then?

Did you use a company e-mail?  Did you have a

personal e-mail?

A I had a personal e-mail, but used the company's
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e-mail for work-related things.

Q Okay.  And what is your company e-mail address?

What was it at the time?

A It was sbyrne@SCANA.com.

Q And what was your personal e-mail at the time?

A Steve.a.byrne@gmail.com.

Q Any other e-mails?

A I don't have any other e-mail.

Q Do you have any Twitter or any other accounts?

A I don't use Twitter.  I don't use Facebook.

Q Snapchat?

A I don't use Snapchat.

Q All right.  If I were curious and wanted to know

about those negotiations what would be some of the

documents, if I were to go sit down in your

conference room at the company and -- but what

would those documents look like?  You'd have

e-mails back and forth, I assume?

A There certainly would be e-mails.

Q Okay.  And you would have, I guess, someone

writing memos and reports to you?

A Again, largely via e-mail.

Q Okay.

A Some of the debriefs that I would have received

would have been face-to-face debriefs.  And there

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 12 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

254
of490



    12

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

would have been -- I don't remember what they were

termed, but basically negotiating -- negotiation

points for the back and forth with

Westinghouse and Shaw Group.

Q Do you remember -- and I know it's been a while,

but can you remember and help me figure out the

parts of the contract -- in general, not the

specifics -- that were the non fixed-price parts?

What areas that y'all were concerned about that

you couldn't get a number on?

A It isn't that we couldn't get a number on, but

there were some non fixed-priced portions of the

contract.  So the contract was arranged with a

portion that was fixed, and fixed meant that there

was -- that truly that, that there was no

escalation on it; the price was the price.  Then

there was a section called firm, and firm meant

that the price of the component or activity was

fixed.  But it was subject to an escalation factor

of some kind, and there were three different types

of escalation factors used.

Q And that's laid out the EPC contract?

A It is.

Q Okay.

A And then there was a trunch (ph) or bucket called
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target.  And target was estimated to the extent

that it could be estimated.  But the actual costs

were going to be what the actual costs were.  And

probably the largest piece in target was labor.

So the people that were going to be constructing

the facility, that labor was in that target

bucket.  There was a time and materials portion of

the EPC contract, or T&M.  And then outside of the

contract would have been owners' costs which --

and separate from the contract was an EPC

arrangement to build the transmission.

Q And that was not fixed?

A That was administered through another group, but I

don't know what the percentages were.  It may have

been fixed.  I can't remember what the

arrangements were around that.

Q In a perfect world, at the beginning of this

contract, your company gave the Public Service

Commission the cost of this project.  And in this

perfect world, I assume y'all thought that would

be the approximate cost of the contract.  Is that

correct?

A In the beginning the costs were estimated.  And,

as I pointed out, we had some that were fixed,

some firm, some that were not even fixed or firm.
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Largely the target bucket, T&M portion, was, you

know, was a relative basis, small.  Owners' costs

were estimated and the transmission costs, again,

were estimated through a separate company group

that negotiated a separate EPC contract.  So the

costs were estimated.  The escalation factors or

inflation indices were selected and those were

incorporated as part of that original file.  So

that in a perfect world, the costs that were

estimated would have been the costs plus

escalation that the project would have ended up

with.  There was an amount that was selected for

contingency.  And that contingency was removed.

Some of the intervenors petitioned to have --

petitioned the Supreme Court to have the

contingency removed, and that was removed.

Q Are there documents or notes or minutes or e-mails

that would give me, again, if I'm starting over at

the beginning, what the estimated cost, owners'

cost, transmission, any the other variables would

be?  Do y'all have an estimate of what they would

be?

A Certainly there are -- there is documentation that

would exist.  I don't have that documentation.

Q Sure.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 15 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

257
of490



    15

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

A I should be clear that I, since I retired from the

company, do not have access to the company's --

Q I get it.

A -- systems and do not have many of my e-mails from

that time frame.  So certainly there were would be

documents that exist.  The company and quarterly

BLRA reports, a quarterly report on the project

status that was required under the Base Load

Review Act did publish what the costs were in

those various cost categories so that you can see

what the breakdowns -- what the total costs were.

Now, the contractor did not want some of those

cost categories to be advertised and requested

that they be treated confidentially.  So there's a

confidential portion to those reports that would

not show the specific breakdowns of each one of

those little areas, but the totals are certainly

there.

Q Give me an example of one of the areas that the

contractor preferred to have a confidential

submission on?

A The fixed portion of the contract.

Q And they were worried, I assume, that another job

they were doing might look at that and get some

inside information, if you will?
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A That is certainly what was advertised to us as to

their desire for confidential treatment for some

of these cost categories.  And Westinghouse, that

counter party, and their consortium partner, Shaw,

were in negotiations at that point in time with

other utilities for the AP1000 design, their

design reactor.

Q The total cost, however, would have included their

confidential submission?

A That's correct.

Q Okay.  And so what's the term you use, inflation

factor or --

A Escalation.

Q -- escalation.  Did the escalation anticipation

include just inflation or did it include other

things?

A The escalation, it's mostly an inflation number.

They come from indices.  It's possible that there

are some other factors that go into those indices.

I'm not sure that it's anything other than

anticipated escalation.

Q Well, time was a big important matter for this

project, wasn't it, timing of completion?  Would

you agree with that?

A Timing of completion was important?  Yes, it was.
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Q For several reasons.  One would be the increased

cost as you go down the road.  That would be one?

A Timing associated with cost would be important,

yes.

Q All right.  And then timing to close the project

or finish it, substantial completion, had a lot to

do with the tax credit, didn't it?

A When the plant was finished, it wasn't necessarily

tied to suspension of completion, but it was tied

to in-service, what would have been qualified as

production tax credits, yes.

Q So you had to have an in-service?

A In-service.  

Q All right.  And did you, at the beginning, believe

that the project could be completed to qualify for

tax credits?

A Yes.

Q And part of your ability to raise money and have

investor participation was the potential tax

credit?

A Certainly the tax credits were discussed with the

financial community.  I don't to what extent the

tax credits were important to the financial

community.  Again, I'm not a financial expert.  I

don't work in the financial portion of the
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company.  The tax credits from the construction

perspective obviously would come later.  So the

tax credits had to be earned after the plant was

in service.  So from the perspective of

construction, I don't know to what to extent the

financial community credited those or discounted

those.

Q I'm using a ballpark that I've read and seen some

things that there was anticipated $2 billion tax

credit.  Is that roughly correct?

A So the production tax credit portion was estimated

up front.  And I believe that our financial group

was using a tax-advantage number for that, which

may be higher than the actual production tax

credit number.  So that what would be realized,

again from a tax savings in addition to the tax

credits themselves, would be higher.

Q Higher than the 2 billion?

A No, not higher than 2 billion.  I think 2 billion

was the tax advantage number.

Q All right.  But that's the number that used in

media publications, things like that?

A Correct.

Q Okay.  Is that fairly close?

A Is it fairly close?  Again --
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Q You're telling me --

A -- the actual value -- 

Q I'm sorry -- 

A -- the actual -- Again, I'm not a financial

witness.  I'm not -- I don't work in the financial

part of the company or didn't work in the

financial part of the company, but there was a

specific value for the tax credits themselves.

But there was a tax advantage portion of that the

company also recognized.  I don't remember the

exact value of that.  Certainly the tax credit

number would have been on the order of a billion,

a billion-and-a-halfish.  And then the tax

advantages of that would have taken it to the

$2 billion.

Q I accept your statement that you're not a

financial person.  I'm even less so.  So -- but I

have read and understand something called ROI.

You understand what that is, don't you, in the

general sense?

A I do.

Q Okay.  Well, in figuring out the ROI, the return

on investment, after tax dollars are more valuable

than taxable dollars, aren't they?

A Correct.
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Q Okay.  So your production tax credit that we're

talking about, having that materialize in one way

or the other would be important to an investor if

they're looking at ROI, return on investment.

Would that be true?

A Again, I'm not a financial expert.  I don't know

what the financial community -- how they view or

perceive the production tax credits.

Q Well, let's look at it in kind of a -- this is

only so I can understand it, but from a simple

standpoint, if a company makes $3 billion over

some period of time and they have a $2 billion tax

credit over that period of time, then they would

only have a billion dollars in taxable income

versus $3 billion.  Would that be fair, in the

simplest form?

A I suppose that's true.

Q Okay.  And so you recognize, while you weren't a

admittedly a financial person within the company,

the importance of keeping the financial community

happy about the project?

A Keeping the financial community happy?  I don't

know that I ever looked it as keeping a financial

community happy.  Certainly the financial

community was important to financing the project,
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financing the construction of the project.  So

certainly the company's ability to borrow money

was important.

Q Okay.  Do you recall when the first time you or

anyone at the company ever notified the financial

community that this project was in trouble?

A Specifically, I don't recall any specific dates

about when a notification would have been made

about the project being in trouble.  The company

and I believed that the project could be completed

up to the point of the Westinghouse bankruptcy,

which put into question both the cost and the

schedule for completing the units.  

Q Okay.

A So there was never a question about could the

units be completed.  I always believed that the

units could be completed.  The Westinghouse

bankruptcy through threw doubt into time and

schedule.  And the company and I did make

disclosures throughout the process about issues

that were going on.  So those issues did not,

though, mean that the plant could not be

completed.  So --

Q I'm sorry.

A So early on there were issues with getting the
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license by the time assumed in the contract to

obtain a license.  And by license, I mean a

combined construction and operating license issued

by the Nuclear Regulatory Commission.  There was

one other -- I think it was Army Corps of

Engineers -- permit that was lagging early on.

There were issues with module fabrication.  I

should say submodule fabrication, particularly

coming from a facility in Lake Charles, Louisiana.

That facility was problematic.  It was originally

called SMS, Shaw Modular Solutions.  Shaw was

purchased by Chicago Bridge & Iron in 2013 I

believe it was.  And then the name changed to CB&I

Lake Charles, Chicago Bridge & Iron Lake Charles

facility or CB&I Lake Charles.  That facility had

become what was a problem and it was not

delivering the submodules to the site in a timely

manner.  I know that was disclosed in testimony

before the Public Service Commission and in our

BLRA quarterly reports.

If you transition to a little later, the --

once was the module issues started to sort

themselves out and were being worked under a plan,

the efficiency of the contractor, the constructor

at the site, at this time would have been Chicago
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Bridge & Iron, or CB&I, had become an issue.  And

that was disclosed to financial community, Public

Service Commission --

Q What time frame?

A -- in quarterly reports.  I'm talking about the

time frame for that would have been probably in

the 2014 through '17 time frame.

Q All right.  So let's talk about that just a

minute.  The module issue was disclosed to the

investors and the public.  Is that correct?  Is

that what you said?

A Yes.

Q Okay.  In its simplest form, you basically were

aware and disclosed that you were not getting your

modules or your submodules in time which was

creating a problem on the construction site and

with kind of a ripple effect.  Do you agree with

that?

A That's correct.

Q Okay.  You were the highest executive at E&G that

was over the construction over the project?  You

were the top executive?

A At E&G, yes.  Obviously, I reported to the chief

executive officer.

Q And today, when I say E&G, I'm including, unless I
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say we're not, we're talking about both companies,

okay?

A Both companies being SCANA and SCE&G?

Q SCANA, yes.  

A Okay. 

Q Okay.  I understand the difference, but from the

standpoint of making it easier to not have to

repeat it.  If there's a separation on some

answer, let me know.

A So at -- well, at SCANA then the chief executive

officer was the highest-ranking officer with

responsibility of this project.  So I reported to

the chief executive officer.

Q Was that Mr. Marsh?

A Mr. Marsh.

Q Okay.  But day-to-day, who was the highest level

executive over the project?

A Day-to-day with sole project responsibility would

have been a VP for nuclear construction.  There

was a transition there I think in 2014.  It would

have gone from Ron Clary to Ron Jones.  So, again

this -- for most of the time frame that we're

talking about here, you said '14 through '17, that

would have been Ron Jones.  Mr. Jones reported to

the chief nuclear officer.  The chief nuclear
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officer had responsibility for construction and

for the operating unit.  So at that same location,

the VC Summer location in Jenkinsville, there's

been a plant operating there since 1982.  So

Mr. Archie as the chief nuclear officer had

responsibility for both.  Mr. Archie reported to

me.  I had responsibility for that and for also

hydro operations, field procurement, and

transmission.

Q Did you go to the site very often?

A I did go to the site.  It depends on your

definition of very often.  But I went to the site

I would say -- I estimated about 15 percent of my

time would be spent out at the site location in

Jenkinsville.

Q Okay.  So I'm sitting there, a fly on the wall in

your office.  How often would you get a report or

have a meeting or something in regards the

project?

 

MR. BALSER:  Object to the form.

 

A How often would I have a meeting or some other --

Q Let me ask you -- let me restate that.  I assume

you got reports about the project?
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A I did.

Q Most of them by e-mail, I assume?

A Majority by e-mail.

Q And did you have a regular weekly or monthly

report you got?

A Yes.  Yes, to both.  So there was a weekly

construction report issued.  There was a monthly

construction report issued.  Quarterly, there were

what we'll term executive steering committee

meetings.  That was -- did not include the

contractor or the construction contract.  It was

just SCE&G, Santee Cooper personnel.  Quarterly,

there were what were called president's meetings.

A bit of a misnomer; it was really the CEOs.  So

that was for the CEOs of the four companies

involved with construction:  Santee Cooper, SCANA,

Westinghouse, and then obviously it changed

between CB&I and Fluor.  There were biweekly phone

calls with the contractor, with Westinghouse, and

CB&I and then Westinghouse and Fluor.  So there

were a number of communication forms on the

project.

Q Your weekly report, did that came from Ron Clary

or Ron Jones?

A The weekly report, I actually started to get that
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weekly report probably in the 2014 or '15 time

frame.  That weekly report would generally come

from an engineer on the project, but it would come

out of the new nuclear development project.  But

generally, it would come from one of the engineers

on the project.

Q Prior to '14, did you get any kind of regular

reports?

A I wasn't getting the weekly reports.  I believe I

was getting monthly reports.

Q Who produced those?

A There were two monthly reports produced.  One was

produced by SCE&G and one was produced by the

Consortium.  And then after the Consortium

dissolved it was Westinghouse.

Q If we were to have available today all of those

weekly and monthly reports, give me your best

estimate -- I know you can't remember exact dates,

but if you can, that's fine.  Give me your best

estimate to when you started getting notice that

there were problems on the construction projects.

A With any megaproject, and particularly with a

nuclear project, there are going to be issues or

problems probably every day.  And so issues and

problems would have been a norm from the time the
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project started to the time the project ended.  So

the fact that there were issues or problems was

not unusual in the way that, you know, that both

the Consortium and the owners dealt with those was

to list or try to address all of those problems at

each opportunity and each report.

Q I get it that there's always going to an issue

with construction, especially a job this size.

But they started -- you would agree with me,

wouldn't you, Steve, that there turned out to be

some systemic problems in this project?  It

started and could just never get fixed.  You agree

with that?

A Would I agree that the problems could never get

fixed?  No, I wouldn't agree with that.

Q Well, can you agree that they never got fixed?

A I would agree that there were problems that

existed that were going to exist from the time the

project started to the time the project ended.

Now, the fact that the project was canceled means

that they didn't get fixed.  But that doesn't mean

that they could have never been fixed.

Q Well, I appreciate your listening to my question

probably better than I gave it.  So never get

fixed is kind of a vague term, isn't it?
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MR. BALSER (SCE&G):  Objection.  Vague.

 

Q So, I mean, y'all had problems with the number of

employees out there that weren't doing anything,

didn't it?  And again, that's a general term.  If

you have a PF factor for employees that's two and

three and four, I'm using the term they're not

doing anything efficiently or productively.  Would

that be better?

A There certainly was an issue with the craft

efficiency.

Q Right.  And then there were other problems, as

well, weren't there?

A I think I enumerated a few of those earlier.  So

the submodule production issues; there were some

regulatory problems with the Nuclear Regulatory

Commission.  But yes, there were those issues.

Issues of interpretations between Westinghouse and

the Nuclear Regulatory Commission on the design.

There were design changes that would come from the

Chinese projects.  I'm guessing you're aware that

the Chinese were building AP1000s as well.  And

there were four plants under construction in China

that started ahead of the US projects.
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Q Did you visit those projects?

A I did.

Q Do you think we might need to go over there and

take a look at them and do some more depositions

over there?

A That's up to you.  

Q I'm circling back to the comments you made where

you said "this project could have been completed"

and there were two conditions you said that were

not met:  One, there was a bankruptcy and, two,

Santee pulled out or said enough is enough.  You

agree?

A Well, I said that there was a loss of the

fixed-price protection.  The bankruptcy was what

premised that loss of the fixed-price protection.

Now, had Westinghouse in the bankruptcy said we're

going to honor your contract then, you know, that

would have been -- they could still operate in

bankruptcy, and still are operating in bankruptcy

today.

Q And we're going to get into some details later.  I

just am trying to get an overview of where we are.

I've never built a nuclear plant; I've built some

smaller things.  But I can't imagine building a

house without plans for a roof.  And I noticed in
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some of the documents there are literally

thousands of drawings that were not completed.

And the construction going on and on and the

engineers can't work, the craft can't work,

because they don't have a completed set of plans.

When did you first become aware that the plans

were not completed?

A The company was aware that the plans were not

complete from the start.

Q Okay.

A So it's not unusual on a construction project for

the plans to not be complete when construction

starts.  In fact, I would say it's unusual on a

construction project, on an industrial

construction project, that plans are complete when

the construction starts.  So SCE&G has built power

plants, converted power plants, added scrubbers,

built cooling towers.  In all of those projects,

underneath VC arrangements and engineer, procure,

construct arrangements were started before the

design was actually completed. 

Q Have y'all completed a construction project

successfully?

A Yes, certainly.

Q Give me a couple examples.
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A The Cope Power Plant is the last coal-fired power

plant that the company built.  The Jasper

combined-cycle power plant in Jasper County

combined-cycle and natural gas power plant.  The

water -- Wateree Plant, the south part of Richland

County, cooling towers were added to take it off

the river and make it closed-cycle.  Both the

Wateree and the Williams Plant here in the

Charleston area added scrubbers probably seven,

eight years ago.

Q The building of the Cope and the combined-cycle

plants are two different plants, right?

A Two different plants.

Q Were they built with plans not completed?

A Yes.

Q And how long after the start were the plans

finished and finalized?

A I'm not sure.  I can't remember.

Q But in order to finish the project, they had to

finish the plans?

A Yes.

Q And in order to get a component finished within

the project, you had to finish the component

plans?

A Yes.
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Q Okay.

A Yes.

Q And on a progression of starting at A, B and C,

and kind of the step-by-step progress in a

construction project, you've got to at least get

the first-thing-you-do plans ready.  And as you go

forward, you got to keep your planning, your plans

up with the construction.  Would you agree with

that?

A Yes.

Q Okay.  And that didn't in this VC Summer project,

did it?

A Certainly there were design-related issues that

had impacts on construction.  The first part of

the project is civil where you're doing ground

clearing, excavation, pouring mud mats and base

mats and those kinds of things.  So the project --

the engineering of a project did become an issue.

Again, design changes from China, Nuclear

Regulatory Commission impact, so not all the fault

of Westinghouse or the fact that the design was

not a hundred percent complete when the -- when

construction started.

A lot of those changes were forced by a new

process, a new regulatory scheme for constructing
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these plans.  So if you go back to the '60s,

'70s, '80s when the majority of the nuclear

plants in this country were actually constructed

that was under the Title 10 of the Code of Federal

Regulations subpart 50, often times called 10CFR

Part 50 or Part 50.  The construction going

forward, the NRC changed the licensing regime, and

it's now 10CFR Part 52.  So construction under

Part 52 is different than it was under Part 50.

And one of the impacts of that is that there are

many categories where under the old regime, under

Part 50, you had a construction permit.  So you

constructed and if pipes didn't line up, you just

change -- you made the pipes line up and then you

changed the drawings later.  You as-built the

drawings later, which is pretty standard on almost

any kind of construction.  Even on a house you can

change things as-built later.  

Because you didn't have an operating license,

so once the construction was finished, you then

apply for an operating license.  So there were two

sets of hearings, two opportunities for

intervention, but it gave you more latitude during

the construction process.  The new Part 52 was

intended to actually add certainty by removing one
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of the sets of hearings and one of the

opportunities for intervention.  So when you got

this license from the NRC, it was a combined

construction and operating license.  The NRC took

the position that because you had an operating

license, anything that was significant to that

license, when you found that things didn't line up

during construction, you couldn't just change

them.  You had to go and change the license first

then you could change the line up.  So that added

a degree of complexity.  So there were a number of

licensed changes that had to be made on the

project before construction could continue.  So

that was a part of the new -- I think an

unintended consequence of the new 10CFR Part 52.

Q Who would you recommend that I talk to you that

would be able to give me a -- that was involved in

these design issues that would have a good handle

on some details in regards to that?  Are you able

to do that?

A A better person would probably be the person who

was over engineering at the time for SCE&G.  That

would have been Brad -- Robert B. Stokes.

Mr. stokes was the general manager for

engineering.  You know, I'm sure there are
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Westinghouse folks.  I don't know who's at

Westinghouse any longer or not at Westinghouse any

longer that could talk to the issues that

Westinghouse had with the regulator and coming to

grips with the Part 52.  

Q Is Stokes still around, Mr. Stokes?

A I'm not sure where he is.  I don't know if he's

still with the company or not with the company any

longer.

Q Okay.  So if the project could have been

completed, as you mentioned without the bankruptcy

and the fixed-price and the pullout of Santee

Cooper, you would have recommended that it go

forward and be completed?

A Yes, sir.

Q At what cost?

A Again, if it was -- if it was not the bankruptcy,

or even if there were the bankruptcy and not the

loss of the fixed-price option, then the bulk of

the cost would have been fixed.  So provided that

Westinghouse honored their fixed-price contract,

then it's the owner's cost piece that would have 

been higher.  The transmission piece, the company

could have completed the transmission.  And it was

largely complete.  All of the transmission
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treatment two was complete when the project was

terminated.  I think the unit three transmission

was somewhere in the 80 percent range complete.

So that could have been completed even with the

plant construction still going on.  And the staff

size from the contractor would have obviously been

diminished.  So some of the carrying costs would

have gone down.  When the first unit comes on,

those folks would transition from the capital work

order to operation and maintenance costs.  So, you

know, extensively half of the staff -- half of the

owner's cost, the carrying cost for the owner, the

construction would have gone down just whenever

the first unit came on.

So you say at what cost.  The short answer is

I don't know at what cost, but the bulk of the

cost, the contract cost, would have been fixed.

So, you know, what I premise this on was two

things:  That you still had the partner that was

funding their 45 percent share and we still had

the fixed-price contract.

Q If you have a fixed-price contract with a

contractor who is woefully inadequate in the way

they're keeping the production and efficiency,

aren't you basically forcing them into bankruptcy?
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A No, I don't think so.

Q That's what happened, isn't it?

A Well, certainly that's what happened, but just

because it's what happened doesn't mean that the

actions that the company took forced them into

that bankruptcy, so, you know --

Q I didn't say the company took it.  I said if you

know at the time you're changing over to a

fixed-price, you know up to that point you can't

deal with this variable cost anymore.  They were

killing you, weren't they?

A The variable cost?

Q I mean the cost-plus.  I mean, y'all were getting

bills.  You had to pay them --

A You're talking prior to the fixed-price?

Q Right.  Even if you didn't agree with them, you

had to pay it.  Even if you disputed it, you had

to pay it.

A Had to pay a portion of it.

Q You had to pay all of it, according to the

contract, then you could go dispute it later.

A No.  According to the contract, prior to the

fixed-price option, prior to that amendment in

October of 2015, if you disputed a cost, you'd pay

90 percent of the disputed cost.
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Q Okay.

A And withheld ten percent.  The company also

returned a number of invoices as deficient, which

means that those costs were not paid.  The company

also challenged some progress payments, started

with whole progress payments.  And there were

costs that Westinghouse tried to recover that the

company took the position that they were not

entitled to recover those costs.  So there were

mechanisms that the owners had to withhold

payments.  Certainly the company did those things,

both owners did those things, withheld payments

from the Consortium.  Because at the time it was

still the Consortium of Westinghouse and CB&I.  

The fixing the cost was something that was

important to the owners.  While the owners were

withholding some costs, it's not like the

contractor had carte blanche and they could just

charge a hundred of whatever they wanted to.

While the owners were withholding costs --

withholding payments, obviously the Consortium was

threatening litigation, threatening to walk off

the project.  So they were threatening that if you

don't pay, you know, we're not going to

continue --
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Q They were in litigation already, weren't they,

down south?

A They were in litigation with the other project,

with the Southern Company project.  So the -- it

isn't that the companies couldn't take some action

to withhold money.  The question is does the

Consortium see that as legitimate or not?  You

know, obviously they didn't because they sent a

number of project letters to the owner saying

that, you know, you need to pay or else.  So there

were a variety of threats.

I'm trying to go back to your original

question which was -- I'm trying to remember now

what the original question was.  

 

MR. BALSER:  If you don't remember, let

Mr. Bell ask you again rather than just . . .

 

A Go ahead.  You said that we couldn't -- we had to

pay a hundred percent of cost and that's not the

case.

Q Actually, what I said, you had to pay it and then

you said, "We ended up having pay 90 percent."

A Right.  And you said, "You had to pay all of it,"

and I said "No, we had to pay 90 percent."
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Q Correct.  So I stand corrected on that.  But you

had something called a Disputed Invoice Log or

something.  Maybe I've got it -- butchered the

name, but what was it called?

A I don't remember --

Q It's a list of --

A I know what you're talking about.  I don't

remember what it was called either, but -- so we

can call it Disputed Invoice Log, something along

those lines.

Q But it's basically a way to chart or track the

disputed invoices?

A (Nonverbal response.) 

Q When did you first learn, Steve, that you may be

getting invoices from Westinghouse for labor that

wasn't there?

A Again, with any megaproject you're going to have

issues with things like time keeping.  Another

reason why the owner started going to a

fixed-price would be helpful because then you

don't have to worry about how many Kubota vehicles

that they have on-site.  They don't have to worry

about timecards and timekeeping, those kind of

things.  There were frequently invoices where the

SCANA Audits Group would audit the invoices of the
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contractor and find discrepancies.  That's

something that's not unusual.

Q But my question goes directly to an issue that I

think you may know a little bit about.  And that

is it's been learned since then, since the

project, that there may have been invoices to

SCANA for craft employees that were not actually

working on the site.  When did you first hear

about it or learn about it?

A I'm not aware of invoices where craft employee --

where the company was invoiced for craft employees

that were not actually working on the site.

Q Are you aware of other kind of employees other

than craft employees?

A There were.  There are home office charges from

both consortium partners that's often times

difficult to track how many hours somebody in the

home office would be charging.  I guess it would

be a lot like, you know, trying to figure out how

many hours your lawyer is charging.  Difficult

sometimes to say how often they're on the phone,

right?  So it's difficult with home office charges

to figure that out.  So there were challenges to

those kinds of things.  There were instances where

the contractor was charging -- were attempting to
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charge for work that the company felt was not in

the target bucket of work.  So the company thought

was in the fixed or firm bucket of work.  That was

a disagreement.

Q When did you first learn that these kinds of

things may be going on?

A I don't recall specific dates along those lines.

Q Can you give me a year?

A Yeah.  I'd have to say probably in the 2014 or '15

time frame.

Q During this contract period, Santee Cooper started

becoming a little bit dissatisfied with the way

things were going.  Do you recall that?

A Yes.

Q And they expressed that to Mr. Marsh and to you

and others in either memos or e-mails or letters.

Do you remember that?

A Yes.

Q If you take a look at the correspondence that

started in '13 and '14 all the way through the

time -- up to the time they withdrew, it almost

seems like it's the same complaint in each --

again, almost the same, but similar issues that

E&G responded, so we're going to work on that,

we're going to get that fixed, but it never got
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fixed.  What happened?

 

MR. BALSER:  Object to the form.

 

A The first thing I'd like to say that when you say

"it never got fixed" I think you're talking about

the issues raised by Santee Cooper?

Q Sure.

A Some of the issues raised by Santee Cooper were

actually fixed.  I want to be clear that Santee

Cooper would complain to SCE&G because they were

the -- we operated as the agent, so SCE&G was also

dissatisfied with things like productivity of the

contractor and let the contractor know.  SCE&G was

also dissatisfied with the way that the submodules

were coming out of Lake Charles facility and let

the contractor know.  So it isn't that SCE&G was

dissatisfied; it's that Santee Cooper was not

actually handling construction themselves, so the

only people they really had to complain to was

SCE&G.  So that wasn't necessarily a surprise to

me.

Also, Santee Cooper has a different

philosophy on construction than SCE&G has in

general.  Santee Cooper is accustomed to being
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their own general contractor, whereas SCE&G tends

to look to EPC-type contracts.  So there's a

difference between contracts.  I'm guessing you're

probably aware.  But under EPC, Engineer, Procure

and Construct, the counter party or the contractor

is responsible for basically everything, say for

perhaps some things like the permitting.  And when

they're finished with the project, they give you

the keys.  That's kind of the premise.  That

doesn't work that way in nuclear, but that's the

premise.  If you're your own general contractor

then you would -- and Santee's got some experience

with this with some of their coal and their

natural gas plants -- you'd buy the components;

you contract the engineering; you contract the

construction; you're responsible for all of the

facets of the plant.  So there was a difference in

philosophy on construction, which I think at times

led to some frustration on the part of Santee.

Again, SCE&G had had some successes with

construction under EPC.  And actually, a lot of

the EPC contracts that SCE&G entered into were

with Fluor Corporation.

Q So go back to my original question, which I'm not

sure you answered.
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A Okay.  Go ahead.

Q If you look at the Santee -- the whole body of

correspondence where there was a suggestion or a

complaint or a whining of sorts that they were

concerned about different things.  Y'all would

have meetings.  You would -- you know what I'm

talking about?  The groups would have meetings?

A Right.

Q And at every one of those meetings the response

was, "We're going to look into it.  We're going to

care of it or going to do what we can do."  But,

yet, almost the exact same problems continued and

continued and continued.  And I'm asking you not

the philosophy behind it, but wasn't there a time

that you or your group said we can't get

Westinghouse to get this damn thing done.  You see

what I'm saying?

 

MR. BALSER:  Object to the prefatory remarks.

 

Q And the reason I ask it is because you said a

minute ago this project could have been completed.

And I'm asking under what circumstances would this

project had been completed?  Would it have been

completed under the way it was handled up til

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 47 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

289
of490



    47

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

then, or would it have been a new philosophy going

forward?

A Well, first off, the project could have been

completed even under the way the project was

going, but it would have likely involved higher

cost.  Again, why the fixed-price options are

important and why the loss of the fixed-price

option is important and a decision to cancel.

But, secondly, there were always mitigation plans

underway with the Consortium.  And each time that

the company would go to the Public Service

Commission to request a new date or a new schedule

for cost, the new either substantial completion

date or guaranteed substantial completion date was

advertised and with the understanding that there

was mitigation that would need to take place to

hit those dates.  That mitigation was multifaceted

on lots of things, and some of that mitigation was

successful.

Q But not a lot of it?

A Much of the mitigation was successful.  There were

some aspects of the project where the mitigation

was not successful.

Q And those were the big money parts,weren't they?

A It was not for lack of trying.  The performance
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factor that you pointed out was one area where

the -- despite the best efforts of the contractor

and the urgings of the owners, the performance

factor did not improve.  In fact, probably got

worse.  But one thing I think that's important to

keep in mind with performance factor -- often

times people call it PF -- is that you can be

efficient -- inefficient and still get to the

final product by applying more resources.  So if

the PF didn't get any better, I could apply more

people to do the work and still get there on time.

It's analogous to, you know, fuel efficiency on a

car.  If I'm going a hundred miles and I've got a

car that gets 20 miles a gallon, and I know it's

going to take me five gallons of gasoline.  If for

some reason that car gets less efficient, somebody

let's out all the air out of the tire --

Q You add more gas?

A -- sparkplugs, you can still get there.  You can

still do the hundred miles, but you're going to

have to use more gas.

Q So -- 

A It's a similar premise with construction

resources.  So if a PF -- you know, the contract

will assume a certain PF, or performance factor,
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on efficiency of the craft.  And if the efficiency

of the craft isn't there, you can still meet the

date by putting on more craft and having more

people do the same amount of work.  But it means

it's going to be less efficient.

Q Steve, I want to make sure that you and I

understand each other.  If we go to trial in this

case, will you promise me that you'll say that

same thing you just said to a jury?  In other

words, to fix this problem we're going to add just

more inefficient people and more cost without

telling the public it's going to cost them a

fortune.  In essence, what you're saying is we

couldn't fix it, so let's just throw more people

at it, and because we have a fixed-price we're

going to make the contractor go under.  That's the

result.

 

MR. BALSER:  Object to the form.

 

Q Isn't it?

A So you said would I -- if we go to trial, would I

say the same thing that I said now?

Q Yes, sir.

A I'll say the same thing that I said now, which is
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not anything near what you just repeated back to

me.

Q Well, let me make sure I get it then.  You're

saying that because we had a PF factor that was

very inefficient and it got worse --

A Uh-huh.

Q -- then the answer to that is either make

everybody be more efficient, which y'all were

unable to do, or just throw more inefficient

people on the project to get it finished?

A I didn't say more inefficient people.  I said put

more people on the project.

Q Did y'all ever find any efficient people to throw

at it?

A Certainly.

Q Well, where's the proof of that?

A Well, if you look at the folks from CB&I Services.

Q Okay.  But I'm talking about when you're looking

at a PF factor from two to almost up to five in

some areas, those, virtually, never got fixed, did

they?

A I don't know anything about a PF of five.

Q Four, then.  Four something.

A I don't know about an overall PF of four.

Certainly the PF was not where the contractor
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wanted it to be, where the contractor planned for

it to be, or where the owners wanted it to be.  So

there's no dispute about that.  But I think what

sometimes people misunderstand is that the PF, or

the performance factor, if it doesn't improve,

then you'll never finish on time.  That's not the

case.  That's the point that I was trying to get

to is that you can add more resources to it in

order to finish -- still finish on time.

Q May I suggest an alternative in simple fashion?

If you got ten inefficient people, why not add

five efficient people and get rid of the other

five that are least efficient?  But y'all didn't

do that, did you?  You added ten more people but

didn't get rid of the ten inefficient people.

A Yeah.  I would not agree with that premise.

Q All right.  Let's talk about that.  When did y'all

first address the PF factor and how did you

address it?  And let's talk about when the

contractor replaced those men or women that were

the inefficient ones.

A So which question do you want me to answer first?

Q Well, you had a good chance of answering the

general question.  Now let's get down to the

specifics.
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A So you said when did we first -- when did the

company first --

Q Let me start over.  All right.  When did you --

and I'm using "you" in the collective.  When did

you first learn that the PF factors were out of

kilter?

A Again, don't recall exact dates.  I would have to

say it was probably in the 2014 time frame.

Q Okay.  And did you have meetings concerning these

problems?

A We certainly had meetings where the PF factor came

up.

Q Okay.  And were those meetings just with your

group or with your group and the contractor or the

Consortium?

A Both.

Q And what was the response from the contractor

about the inefficiency or the high PF?

A It was -- it was not a single response.  There

were a variety of responses.  One of the responses

is, "We're going to do some things to try to

improve the PF."  A second response was, "There

are reasons why the PF is not as good as we had

hoped it would be."  So there were different

responses to it.  And, you know, sometimes it was
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blaming other things.  But, you know, they also

did commit to try to improve the PF.

Q Okay.  But they committed to improve the PF on

multiple occasions, didn't they?

A They did.

Q And are you aware of whether or not, overall, not

in particular specific areas -- because there a

couple of areas that the PF was pretty good,

wasn't it?

A There were areas where it was good and there were

time frames where it was good, yes.

Q So when they kept saying "we're going to improve,"

that was a good response.  But when they didn't

improve and they told you again at another

meeting, "We're going to improve."  How often do

they have to tell you that before you started

understanding that either they're not going to

improve or they're incapable of improving?

A So let me answer that two ways.  One is I don't

know exactly how many times you have to listen to

somebody before you make a determination like

that, but certainly at some point the company had

concluded that an improvement of the PF was

unlikely.  And in testimony before the Public

Service Commission, I said that the PF would not
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improve to what the contractor wants it to.  And

that would involve more people to get to the same

endpoint and would involve higher cost.  So

certainly there was a point where before the

Public Service Commission in testimony I said

that.

Q You know what year?

A I think it was '15 and '16.

Q All right.  So --

A And there were certainly things that the

Consortium, and then later Westinghouse and Fluor,

tried to do in order to improve PF.  So you

pointed out a few minutes ago that there were

areas where the PF was good.  And in general, that

was an area where a subcontractor would be

responsible for the majority of the work.  So not

the megaproject contractor but something that they

subbed out.  So one of the things that the

Consortium was doing and Fluor was on board with

was subbing out more things to subcontractors.

Because the PF was really only a measure of the

direct craft.

Q Right.

A So if something was subbed out and went well, it

didn't factor into -- there wasn't -- there was a
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benefit to the project, but the PF number that the

Consortium would report, or Westinghouse would

report, would not get benefit of that, if you

understand what I'm saying.

Q You mentioned that they would say things like

we're going to improve and then they would give

reasons why they were having these problems.  Do

you recall the reasons or some of them?

A Part 52 was often times blamed as a reason.  There

were changes in the design where blame was a

reason, things coming from China.  There were, you

know, certainly things like weather.  I discounted

those kind of things.  The procedural or training

requirements.  Nuclear has training requirements

that go beyond general or typical construction.

It will be unusual for craft on a normal

construction project to get trained other than

their upfront or initial training, whereas in a

nuclear arena you get more training like quality

assurance and quality-control, intrusiveness,

those kind of things.  So there were reasons, and

a lot of it was that nuclear construction is more

difficult than general construction and that

design issues and the Part 52 impacts were more

significant than they had anticipated.
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Q Have you seen the documents that discuss -- this

is, I think, an illustrative detail -- that

discuss the issues of the craft men and women

getting there at their start time but actually

taking at least an hour to get to the job site?

And then with the midday break or midmorning break

and then lunch they're working not much but an

hour, an hour-and-a-half for the whole morning.

Did you see that?

A No.

Q Did you hear about that?

A Could you show it to me?

Q I can bring it up.  I'm just trying --

A I don't have that document, so I don't know which

document you're talking about.  So for me to

comment on it --

Q But in general, not necessarily the document.  Did

you hear about that being a problem?

A Did I hear about those types of efficiency issues

being a problem?

Q Right.

A Not to the extent that you just discussed.  I'm

aware that the Consortium did and Westinghouse did

commission a couple of efficiency studies.  And

those efficiency studies did identify some issues,
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and the results of those issues, there were

changes made to work practices, policies and

procedures.  An example of that is cell phone

usage.  So Fluor had determined that cell phone

usage was a problem and basically outlawed the use

of cell phones on the site.  They put on dedicated

walk paths so that people couldn't get lost, if

you will, going from one place to another.  They

laid on extra bus transportation to take --

relatively large construction site.  Parking is

far afield from where the craft would actually

work.  So, you know, controlling that many craft

going from a parking lot a long way away to the

job site, you know, they are inefficiencies.  But

I think Fluor was working on those inefficiencies.

Q I'll try to find that document over the break --

A Okay.

Q -- and let you look at it.  So that would hurt the

PF factor if you worked an hour-and-a-half in a

four-hour morning.  That's not a good PF.

A Certainly if you worked an hour-and-a-half in a

four-hour morning, it would hurt the PF.

Q If you only worked two hours in a four-hour

morning, that wouldn't be good, would it?

A That's correct.
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Q So going back to this comment that if those -- if

the bankruptcy hadn't occurred and Santee hadn't

have pulled out that you think that the

fixed-price would have been your best bet.

A What I said was the fixed-price option, had it

been maintained and the fixed-price contract been

maintained and our partner would have stayed in, I

believe that we would both have still been

building the plants.

Q And, again, we'll go through some details in a

little bit.  But prior to the fixed-price option,

do you know approximately what the group was

paying each month on average?

A Prior to the fixed-price option what we -- what

the owners were paying --

Q Right.

A -- on a monthly basis?  The short answer is it

varied.  It varied.  It could vary quite a bit

with milestone achievement.  But it could be, you

know, $50 million to $100 million plus.

Q Okay.  So -- and that was the total payout with

both partners?

A Yeah.  A hundred percent number, yes.

Q And so the fixed-price, y'all were paying 100

million a month?
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A That's correct.  Well, after the negotiation of

the fixed-price option --

Q Right.

A Starting, I think, in January of the following

year, the owners had agreed to pay Westinghouse a

fee of $100 million a month for a five or

six-month period while the negotiations were

ongoing for a construction milestone payment

schedule.

Q Would there be a ready reference document or

something that if you and I wanted to talk about

that we could look at the monthly payment and kind

of chart it out what you were paying before the

100 million a month?

A I think the financial services group at SCANA

would have that. I don't have that number.  I

don't have those documents.

Q I'll try to find over the break a document or two,

if we have it, to talk about the prior payments.

A Okay.

Q My impression was -- and I may be wrong, so I may

be off.  But my impression was is that when you

went to the fixed-price, there was a fairly

dramatic increase on a monthly basis of what the

payment was?
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A There was certainly an increase.  I don't know

that it was dramatic over some months.  

Q But over -- 

A In months where they would have -- 

Q -- but the average is what I'm talking about.

A There was certainly an increase over the average.

And that increase was premised on the fact that

Fluor was coming in as the new constructor.

Westinghouse was taking over, CB&I had exited the

project, you know, starting January 1.  And that

there was a recognition on the part of

Westinghouse that there were -- in order to fund

the mitigation activities, which included more

craft that Westinghouse would have to ramp up in

order to get to -- to get to those mitigations

such that the status quo payments would have 

resulted in a status quo increases in efficiency

or getting more work done and mitigation factors.

So what Westinghouse asked for was to staff up.

And in order to staff up they needed a little bit

more money.  And Westinghouse was also paying for

things that the company wouldn't necessarily be

invoiced for.  And so to compensate them for those

kind of things, they asked for more than 100

million.  They wanted a 130 million, I think, or
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140 million.  So they wanted significantly more.

So it was a negotiated number down from their

number up from what the company had been paying to

allow them to cover some of the cost they were not

entitled to bill a company for and to compensate

them for the fact that they were going to ramp up

with the proviso for a true-up at the end.

Q So that increased the owner's cost?

A That increased the owners' cost?  That did not

increase the owners' cost.

Q The 100 million a month?

A That was not owners' cost.  That was cost --

Q Excuse me.  Increase the cost of the project?

A It did not increase the cost of the project.  It

was a timing issue.

Q Well, let me put it this way:  It increased the

cost of the project over a period -- over that

time frame?

A It set the cost payments to Westinghouse in lieu

of the construction milestone payment schedule

while that was being negotiated in anticipation of

ramping up the construction that Fluor would have

to hire a lot more people in order to get the job

done.  The same thing we talked about a few

moments ago.  So it was in anticipation of all
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those things for a finite period of time with a

true-up at the end.

Q Steve, I just -- I'm trying to figure this out.

And I know you've been through it and you're

probably are sick of thinking about it.  But how

in the world would E&G and SCANA add more people

to an inefficient project instead of replacing

inefficiencies with better people and thus saving

money?  We're talking about millions and millions

of dollars when you ramp up like you're talking

about.

A Well, once you go to the fixed-price contract,

then the inefficiencies don't cost the owners more

money.  So the contractor is not going to get more

money from you for those inefficiencies, which was

a concern the owners had which is why the owners

pushed so hard for the fixed-price contract.

Q I get all that.  I understand that.

A So your premise is that if you just get rid of a

few people and -- a few inefficient people then

the project becomes more efficient.  And the

problem with that notion is that it isn't

necessarily the craft themselves that were being

inefficient.  So what the owner said is that it's

-- that's a leadership issue with the Consortium
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before the October agreement and with Westinghouse

and Fluor after that agreement, that the

leadership needs to take care of those kinds of

issues: leadership with the Consortium, leadership

with Fluor, leadership with Westinghouse.

And the contractor did go through a couple of

reductions in force, and those reductions in

force, they would call the least efficient people

from the workforce.  So there were two or three --

at least two or three times when the contractor

would actually call the workforce to do just what

you're suggesting, which is get rid of inefficient

people.  I mean, the same time they have to ramp

up hiring.

Q How many people did they get rid of at this time?

A It was different each time.  I can remember at one

point being about a 150 people.  But the numbers

were different each time.  I don't recall exactly

what they were on each date.

Q So you're saying that some of the reason for the

inefficiency or the higher PF may have to do with

leadership of the contractor?

A Well, I want to say it's a number of things.  It

could be design related issues, procurement

related issues, procedure issues.  Could be
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weather, although I didn't put too much stock in

the weather.  There were a lot of things that

means that a nuclear workforce in general is less

efficient than a nonnuclear workforce, okay.

Procedural requirements, quality assurance,

quality control, NRC oversight, inspections, there

are a lot of reasons for some of those

inefficiencies.  So it's -- I don't think you can

just say we had a number of bad actors in the

craft and that was the reason they were

inefficient.  Certainly, there were inefficiencies

there.  And so one of the things the contractor

did was they culled some of their workforce at

periodic times through the project, starting with

CB&I and ending with Fluor.  Shaw may have

actually done some of that as well.  You know,

once Shaw was there, the total craft population

wasn't that large, so they may not have done one.

But the contractor also commissioned these

efficiency studies and did change things on the

project to improve efficiency.

Q During these times '14, '15, '16 there are

comments in y'all's notes and e-mails and

different things we have seen that y'all worried

about Westinghouse going bankrupt.  What did
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that --

 

MR. BALSER:  Object to the form.

 

Q What did that -- how did that play into your

thinking about what to do about the project and

how to manage it? 

A Well, the bankruptcy discussion started off as

contingency planning.  So, you know, the

companies, the owners did a lot of contingency

plans, so I didn't think it was necessarily

untoward to plan for a contingency.

Q Right.

A So it didn't strike me as unusual that we would be

doing that.  The actual retention of any kind of

bankruptcy expert in planning was really with the

legal departments of SCANA and Santee Cooper, so I

was not involved with that.

Q I mean, I think having a contingency plan is a

good one.  But the fact that you were thinking

that this might happen must have come about as a

result of your thinking that the contractors, they

can't get their act together and, therefore,

they're -- they keep telling us they want to bill

us more and we have these fights.  And we see
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these documents where y'all are battling back and

forth.  But, all said and done over the period of

time that this contract occurred, it cost a lot

more than would you anticipated, didn't it?

A When you look on a total cost perspective --

Q Let me ask you just to answer that first because

sometimes I forget my question by the time you

want to talk about it.  So it cost a lot more,

didn't it?

A It cost more, certainly.

Q You don't use the term "a lot"?

A Well, it depends on -- well, you may have one

thing in mind when you say "a lot."  I may have a

different thing when I say "a lot."  So I was just

going to explain my answer.  Certainly it cost

more.  There's no question that it cost more.

Q More than what was predicted?

A More than what was predicted.

Q All right.  And more than what the public was told

at the beginning that they would have -- in other

words, the public, they rate holders are going to

foot a lot of this bill eventually, weren't they?

A The ratepayers.  

Q The ratepayers.

A Yeah, the ratepayers were going to foot a lot of
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the bill, which is the way the rate design is in

the utility business, yes.

Q Well, of course, the rate design in the utility

business went upside down when the BLRA came

about, didn't it?  This brand new rate paying

system.

 

MR. BALSER:  Object to the form.

 

Q For construction purposes, right?

 

MR. BALSER:  -- upside down.

 

Q Upside down is pretty good.  Let me just do it

another way.  It went 180 degrees, didn't it?

 

MR. BALSER:  Object to the form.

 

A Yeah.  I don't think that it went 180 degrees; I

don't think it was upside down.  But it certainly

changed.  It changed the way that the projects,

whether they be nuclear or coal, could be

constructed in South Carolina.

Q It certainly benefited SCANA and E&G tremendously,

didn't it?
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A I think there was a tremendous benefit to the

ratepayers also, in as much as the financing cost

savings on this project were going to be

significant.  So it was a billion dollars over the

construction project, and I think it was 4 billion

over the lifetime of the plant because the

financing charges were being paid as the project

was being constructed as it was it going along.

So the Baseload Review Act was a benefit to the

ratepayers.  A large, a capital intensive project

would likely not be possible without some form of

legislation like the Baseload Review Act for

utilities of the size of Santee Cooper and SCANA.

Q Do you remember the first couple of questions I

asked you at the beginning is how do we get here?

Do you remember?

A Uh-huh.

Q Would it be fair to say that you believe -- or

maybe I'll ask it this way:  Would be fair to say

that if the project had gone along as planned then

the BLRA would have been a benefit to the

ratepayers and to SCANA, wouldn't it?

A It certainly would have been a benefit to both.

Q Right.  Now, the group that really, up to now, has

not had to take it on the chin are the investors.
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Isn't that true?

 

MR. BALSER:  Object to the form.  Can you

read back that question?  I'm sorry, I just didn't

hear it.

MR. BELL:  I'll just restate it.

MR. BALSER:  Okay.

 

Q The ratepayers that I represent, the company that

you work for, your company hugely benefited in

profits over this construction period, didn't it?

A Usually benefited in profits?  I think that the

return on equity was spelled out in the BLRA.

Q Please answer my question first.  And I understand

you want to explain it, but let me rephrase it so

it will be an easier question.  During the

construction project, SCANA and SCE&G increased

the capitalization, increased their market

share -- not the market share -- increased their

stock price and the investors made a really good

return on their money, didn't they?

A I think the investors made a reasonable return on

the money, which was consistent with what the

returns prior to the nuclear project.  But again,

I'm not a financial expert.
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Q All right.  But they didn't suffer because of the

construction problems, did they?

A No.  I think the company suffered through a number

of downgrades by rating agencies and downgrades in

stock ratings and performance measures.  The stock

price certainly did increase.  That's a function

of what the market will bear or what the market

sees.  So, again, not a financial expert.

Q But you were on some of those calls, weren't you?

A Certainly.

Q And you told the investors that we had these

little issues but we think they're going to work

out, didn't you?

A I informed the investors of the status of the

project.  And when asked questions about issues, I

shared those issues.

Q Right.  But you didn't share a lot of issues, did

you?

A I think I did share a good many issues.

Q But there were a lot of problems in this

construction project that at the PSC level and at

the investor level were not told to the PSC or the

investors.  Would you agree with that?

A No, I wouldn't agree.

Q Okay.  So your testimony is that you fully
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informed the PSC of the problems associated with

the construction, and you fully informed the

investors on your investor calls with these

problems sufficient enough to let them make a wise

investment?

A So my testimony is that while perhaps not every

single issue was discussed in detail, the topics

that were problems for the construction and the

progress of construction were disclosed to the

Public Service Commission and to the investors.

Q Now, let's pretend like -- do you have stock in

SCANA?

A I do.

Q You have a lot of stock, don't you?

A I have a fair amount of stock.

Q And you got most of your stock during the

construction period, didn't you?

A I worked for the company for 22 years and have

been pretty much buying the same percentage in the

401(k) program the whole time.

Q A percentage, but you got bonuses with stock?

A Got bonuses with stock?  

Q I got some -- 

A -- in terms of stock?

Q Yes, sir.
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A Not during the construction progress, no.

Q Okay.  So when we see that the company has

furnished us some financial information and see

that you were making a salary four to five, 600 in

that area during this period.  You have stock

options of something during that period of

millions of dollars.  Tell me how that works.

A No stock options.

Q Okay.  And you got the stock?

A No.  The company paid out two forms of bonus.  One

was a short-term bonus which was annual and

another one was a long-term incentive payout which

is over a three-year period.

Q Was it all cash?

A All cash.

Q Okay.  So when we see something that -- how much

you made during this period, we can assume that's

all cash?

A With the exception of the things that were

benefits to -- 

Q Sure.

A -- home security and those kind of things.

Q I get that.

A And then there would be a company match in the

401(k) because, as I said, I had been
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participating at the same level of the 401(k) ever

since I started with the company.

Q But would you -- and again, I'm just doing the

30,000-foot level.  Wouldn't you agree that

without the construction project you would not

have gotten the large payout you got during that

five or six years?

A No, I would not agree with that.

Q Okay.  But you would have gotten it anyway?

A The structure of the bonus plans or the

compensation plans has -- is unchanged.  So I

believe that I would have gotten at or near those

same levels.

Q But as your cost increased for the project so did

your income, didn't it?

A As the cost increase so did my income?

Q So did the company's income?

A The company's income?  So the net income for the

company may have.

Q I mean, they got a return on their cost?

A They got a return on -- they got a return on

equity, yes.

Q So the more the capital expenditure was the more

they made?

A Well, the capital expenditure -- again, I'm not an
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expert in rate design; I'm not a financial expert.

The BLRA was a recovering on the cost of

financing.

Q Let me ask you this:  If you were to show an

investor the letters that Lonnie Carter wrote and

the e-mails he wrote talking about the problems,

do you think an investor would say "I was told

that.  I got that understanding from Mr. Byrne

when he told us at our investor meetings.  I got

the same understanding from him that I'm reading

in Lonnie Carter's letters."  Do you think that

they would say that they did or didn't get the

same impression from the -- from your investor

calls?

 

MR. BALSER:  Objection.  Calls for

speculation.

 

A I don't know what an investor would say.

Q Pardon me?

A I don't know what an investor would say.

Q Well, okay.  You would agree, wouldn't you, that

someone looking at Lonnie Carter's or the Santee's

complaints and those letters and things are

certainly different than what was told to the PSC
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and to the investor calls, wouldn't you?

A You know, I don't know that I would agree with

that statement.  I think that Mr. Carter may have

been more vociferous.  I think Mr. Carter at times

would be positive and at times be negative.  I

think sometimes he was grandstanding.  I think

often times he was taking a negotiating posture.

Q Negotiating for what?

A Well, negotiating, one, with the Consortium.  And

some of the e-mails I'm guessing that you're

talking about would be in his interactions with

consortium members and sometimes even with SCE&G

members.  So, you know, Mr. Carter would often

time say things that were a little peculiar to me.

Q So let me ask it a different way.  We'll come to

this and we'll go over those in a little bit.  I

recognize there's some disagreement with counsel

over the Bechtel report.  You've heard that,

haven't you?

A Disagreement with counsel?

Q Whether it's confidential or not?

A When you say "disagreement with counsel" are you

talking about --

Q Your guys think it's confidential; we think we've

got it and it's okay.  All right.  So let me just
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ask you this question:  Did you read the newspaper

article where they published the Bechtel report?

A I did not.

Q Okay.  So have you read the Bechtel report?

A I have.

Q Okay.  If an investor had the Bechtel report in

front of him or her, and then heard your PSC

testimony or the investor calls or even some of

your press days, would they get the same

impression from what Mr. Carter said and what

Bechtel said and what you told him?

A I'm not going -- I don't want to speculate on what

an investor might read from either the Bechtel

report or Mr. Carter's comments.  So I don't know.

Q But I understand your answer.  But you know the

reason for having an investor call is to give that

investor an open and fair rendition of what's

happening so they can make a wise decision as to

whether to invest or not, don't you?

A That certainly could be one of the purposes of the

call.

Q So from your standpoint, do you think that what is

found in the Bechtel report, what is found in

Lonnie Carter's letters, those e-mails, gives the

same impression of what you gave in the PSC's
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testimony and the investor calls and the press

days that you had?  Don't you see a dichotomy

there?

A I think that we were fair and balanced in what was

said in media days and press releases and

testimony and BLRA public reports.  I think that

Mr. Carter would, again, sometimes adopt

negotiating postures which are not necessarily

what you would view the same way as if you were

giving a report to somebody that was looking at

the project.

Q Okay.

 

MR. BALSER:  Ed, when you get to a convenient

stopping point, why don't we take a short break?

MR. BELL:  Let's take a break.  Off the

record.

VIDEOGRAPHER:  This concludes volume one of

the video deposition of Stephen Byrne.  The time

is now 10:48 a.m.  We are now off the record.

 

(Off The Record) 

 

VIDEOGRAPHER:  We are now back on the record.

Today's date is August 14, 2018.  The time is
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approximately 11:25 a.m.  This is video number two

of the video deposition of Stephen Byrne.

 

MR. BELL:  For the record, we are identifying

Exhibit No. 1 as the August 23, 2013, letter from

Lonnie Carter to Kevin Marsh.  We'll pull it up on

the screen.

 

(Whereupon, Contract Negotiations Letter

was marked Exhibit No. 1 for

identification.)

 

MR. ELLERBE:  Is there a Bates number?

MR. BELL:  There is.  It's ORS00 073599.

 

BY MR. BELL (Continuing):  

Q When you've had a chance, let me know, Steve, when

you've finished reading.

A Okay, I've read it.

Q Was this one of several communications that

Mr. Carter had with Mr. Marsh, that you were aware

of?

A Mr. Carter certainly had many communications with

Mr. Marsh.  This is certainly one of those, yes.

Q Okay.  I'm not going to hold you to it, but do you
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remember when Mr. Carter started becoming more --

I don't know what the right term would be -- more

assertive in his complaints about the project?

Like the year or what time frame?

A I don't.  I think Mr. Carter was concerned with

the performance of the contractor for the majority

of the project.

Q Okay.  So this letter starts out with a complaint

or a concern Mr. Carter has in the first paragraph

concerning the Lake Charles facility about the

submodules.  Is that correct?

A Yes.

Q Okay.  And then he references in April 9 meeting

with the CB&I leadership, review the issues.  CB&I

committed -- according to this letter -- it says

"CB&I committed to deliver 83 modules by the end

of 2013."  According to the letter, they provided

a delivery schedule.  And then in that letter it

reduced it from 83 to 69.  Do you see that?

Second paragraph.

A Yes.

Q Do you know why CB&I changed their commitment from

83 to 69?

A I don't remember.

Q Okay.  Did CB&I, the best you can recall, deliver
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69 modules, as stated in this letter, by the end

of 2013?

A I don't recall.

Q From your best memory, though, they most likely

didn't from the problems you were having?

A I don't recall.

Q Do you know how many modules and submodules were

part of the contract with Lake Charles?

A No.  It was a significant number.  This was not

talking, I don't believe, about one specific

module for which they were making submodules.  So

this was obviously talking about more than one

module for which they were making submodules.  But

the total number that were originally premised to

come out of Lake Charles, I don't remember what

that total number is.

Q Okay.  So the third paragraph talks about the nine

to 12 month delay due -- and that by 2013,

August that there was a nine to 12 month delay.

There was financial community was notified on the

June 5th presentation.  Were you present on that?

A I was.

Q Okay.  At that time, did the owners indicate the

additional cost or the amount of the additional

cost this nine to 12 month anticipated delay would
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incur?

A I don't remember what was disclosed at that time

relative to cost.

Q It later turned out that the nine to 12 months

turned out to be longer, didn't it?

A Yeah, I don't know if it was for this reason.

Certainly it turned out to be longer than the nine

to 12 months that was announced at this

analyst meeting.

Q And when was that announced?  That the nine to 12

months at the June 5th analyst meeting, when did

the owners correct that or make an announcement

that y'all's estimate turned out not to be

fulfilled, I guess?

A Well, first of all, the nine to 12 months came

from the Consortium.  At this point in time

Chicago Bridge & Iron had just taken over the

facility in Lake Charles from Shaw.  So it

transitioned from Shaw Module Solutions to CB&I

Lake Charles.  CB&I had done a review of their

module status, which is what Mr. Carter references

here, where they committed to deliver a certain

number of modules.  That was announced in the

analyst day presentation in New York on June 5th,

as it says here.  Subsequent to this, there was
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another estimate to complete done by the

Consortium.  And it was either later this same

year in 2013 or in 2014 where the Consortium was

proposing some new dates.  That was the time frame

where SCE&G made those announcements.

Q The module construction, was that delayed because

of design issues or because of Lake Charles having

problems with their own ability to construct, if

you recall?

A Oh, I recall.

Q Okay.

A The Lake Charles facility had a number of issues.

Certainly design issues played into it.  And if

you were to ask Shaw and CB&I, they would point to

design issues.  If you would Westinghouse, they

would point to fabrication issues and issues of

qualifications and record keeping and all kinds of

other things with the workforce down at the Lake

Charles facility itself.  So I would say the Lake

Charles facility had a number of issues.

Q Did the owners have an agent representative or

someone at the Lake Charles facility to oversee

what was going on?

A The owners did place somebody at the Lake Charles

facility.  Not originally, but as some of these
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problems started to unfold, the entity

construction team wanted some first-hand feedback

on that Lake Charles facility.  So they did place

one inspector at the facility.

Q Do you recall who that was?

A I don't recall the name.

Q Did that turn out to be an employee or a contract

worker?

A I believe that was a contract person.

Q Who would know or who would I -- if you were

asking to find that name, how would you go about

doing that?

A The best person in the position to answer that

question likely would be Alan Torres who was the

general manager for construction.

Q With Westinghouse?

A No, with SCE&G.

Q Okay.  You don't recall -- was it a man or woman?

A I don't recall.

Q Okay.  Did you get reports from this individual?

A I did not get reports from that individual.

Q Did you eventually see reports that were shown to

you or e-mailed to you?

A I don't recall seeing reports from this

individual.  Those reports would have gone to the
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construction team.  Again, Mr. Torres would have

been one seeing those reports.

Q I'm trying to figure out how we could do some

research to figure out the person's name and get

their e-mail or something.  So would you think

that I would be successful if I ask for

Mr. Torres' e-mails from someone that was working

up at Lake Charles on SCANA's behalf?  You think

someone would be able to find those, if I ask?

A You're talking about somebody at SCE&G?

Q Yes.

A I really don't know if they would be successful or

not.

Q Okay.  I understand that, but --

A Well, I know Mr. Torres no longer works for SCE&G.

Q Right.

A To what extent his e-mails have been captured, I

don't know.

Q But he certainly communicated back-and-forth?

A I would imagine he communicated back-and-forth.

But again, that was communications between

Mr. Torres and the inspector at Lake Charles.  I

did not see those.

Q How long did that individual work for E&G?

A I don't know, but it was one individual the whole
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time.  There were perhaps some change --

individuals.  But SCE&G had a person at the

facility for a number of years, basically until

that facility stopped producing submodules.

Q Would that have been a company that furnished the

individual or do you recall?

A Would it have been a company?  Did the individual

work for a company?

Q That was hired by E&G?

A I don't recall.

Q Okay.

A It may well be.  I just don't recall.

Q All right.  But in any event, you expect that that

particular individual or his company would have

probably communicated back with -- back-and-forth

with Alan Torres and y'all got information from

him?  

A I would imagine that that individual communicated

with Mr. Torres.  Now, if Mr. Torres had somebody

that was intermediary between him and this person,

I couldn't answer that question.

Q Do you recall whether in some of your weekly and

monthly reports that some of that information

would have been passed on to you?

A Information about module fabrication was in -- was
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contained in the weekly and monthly reports.

Q Okay.  I'm not familiar with this kind of

fabricating company or business.  Were they the

only ones in America that were capable of

fabricating these modules?

A No.  To try to understand the Lake Charles issue,

you have to understand at the time the nuclear

renaissance was supposedly emerging in the US, and

indeed around the world, US companies were looking

at building plants.  So I know at one point in

time there were 18 license applications with the

Regulatory Commission.  So Summer would have been

one of those.  The two plants in Summer would have

been one application. The two plants in Vogle

would have been one application.  So there were 18

on file with the Regulatory Commission at one

point in time.  Each of those were looking at a

technology or they would try to be technology

agnostic.  But each one of the ones that was

looking at a specific technology would get that

reactor supplier.  In our case that Westinghouse

but there were others.  But each was paired with a

constructor.  Westinghouse was paired with Shaw

Group.  Shaw Group, I believe, was a 20 percent

owner of Westinghouse at that point in time.  And
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the Shaw Group was -- built this facility

specifically to make modules for the AP1000

reactor.  So this facility did not exist in 2008.

Q Kind of built into the project?

A It was built specifically to make modules for this

project.  A similar strategy was employed in

China.  So the Chinese -- I don't know which

manufacturer it was -- but the Chinese built a

module facility just to make modules for their

AP1000 buildings.  So this was a similar model to

what the Chinese were using.

Q Describe, if you can in layman's terms, what are

we talking about when we talk about a module or a

submodule?

A Yeah.  So the modules that we're talking about

here are called structural modules.  They have a

designation CA01 through CA05 and then CA20, so

there really were six.  So Westinghouse often

called them the big six modules.  These varied in

size, something the size of this room to something

the size of a five-story building.  I think the

largest of the modules was about 80 feet wide by

80 feet tall by 50 feet wide and was -- each of

these was too large to be shipped by rail or

truck.  So they were designed as submodules, and
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each of the submodules could be delivered by

truck.  So each of these submodules, some of them

were, you know, 70 feet long, but nevertheless,

could be trucked to the site.

The first of the big modules was a module

called CA20 and it was about 70x70x45.  So, you

know, five-floor building kind of size.  It

contained 72 different submodules.  So each of the

72 submodules would be fabricated at the Lake

Charles facility.  And a submodule would be

something probably about the size of this table

but 70 feet long sometimes.  And that would be

trucked to the site.  It would go into a module

assembly building once it reached the site.  And

then each of these submodules would be welded

together to form a big structural module, a very

large module.

Q Were the modules steel?

A Modules were different materials.  Certainly

steel.  But some of them were alloys of steel;

some of them would be stainless; some of them

could be carbon steel.  So they were different.

Even within a single module, you might have

different grades of steel.

Q So the idea was you make the modules there, you'd
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save money.  Wouldn't have so much on-site work,

things like that?

A The premise of the modular construction was

similar to putting together a nuclear submarine or

aircraft carrier.  And as much as there is

generally a higher degree of quality in a shop

environment than if you're in the field.  So the

more you can build in a shop environment, the less

you build in the field, generally the better.

Q Do you remember or recall what the six -- the big

six were?

A The first to be installed of the big six was a

module called CA20 which comprised a large portion

of the auxillary building.  The next five -- so

that went outside of the containment vessel.  So

you have a containment vessel which is a big steel

cylinder.  So five of the six steel structural

modules went inside of this big steel cylinder.

Outside adjacent to that big steel cylinder was a

large square that comprised the auxillary

building, that was CA20.

Q The auxiliary building did what?

A It contained what the nuclear industry would call

the auxillary equipment.  So safety-related pumps

and heat exchangers and valves -- fuel cooler
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would go into just kind of fuel storage pool. 

Q So you had the auxillary building and then the

other five were in containment?

A Inside the containment building.

Q And how many of those of the six got built in

total?

A For unit two, all six got built and all six were

installed.  For unit three, all were built.  I

think four of the six were installed.

Q To they're still there now?

A Still there.

Q If you went out and looked at them, would you

understand them a little bit more?  I'm trying to

get an idea in my mind.

A If I went out and looked --

Q If I were to go out there --

A Oh, you.  Would you understand them a little bit

more?  You'd have a good understanding of the size

and the complexity.  I don't think it would be

obvious, based on looking at them, what their

function was.

Q Did y'all have some kind of layman's brochure that

tells the story about what those modules do?

A Those certainly exist at both SCE&G and at

Westinghouse.  I don't know that I have them, but
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they exist.

Q All right.  So if I were to get some kind of

materials like that it might give a good

description with maybe some pretty color

photographs.  Stuff like that?

A Yes, it would.

Q So let me ask you this --

A I'm not sure they would be pretty.

Q There were problems, if I understand you

correctly, with the module construction issues,

timing, things like that.  Plans, I guess, were

problems.  Is that -- part of the plans were not

completed, the module plans?  Or did they all have

them completed?

A I'm not sure what state of completion the module

design was in at the time Shaw went to

construction, but certainly there were changes to

the design after the start of construction.

Q Of the percentage of the overall cost increase of

this project, ballpark, although I know you took

approximately, what kind of percentage are we

talking about with the delay in the module

delivery to the site -- not withstanding why

they didn't get built, but delivery -- what affect

did that have and what part did that play in the
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overall cost increase?

A So the module -- you're asking what the module

delay impacts on cost were to the project?

Q Yes.

A Yeah.  I'm not sure I'm in the position to

quantify that as we sit here today.  Even giving

you a ballpark, I'm not sure I would be really

accurate.  The actual cost of the modules

themselves were fixed.  So -- and commodities were

fixed.  The implications on the site were storage

and the delay which would increase the target

bucket.  So it would be -- it's not direct from

the modules themselves, but indirect from the

target bucket. 

Q So delaying the module to get to the site delayed

timing of the completion of the project?

A It did.

Q People expecting it coming in on March 1.  They're

hanging around; don't have a module; they can't go

to work?

A At least they can't go to work on that component.

They could be reassigned to other things.

Q Right.

A It would also impact the hiring plans.  So if you

plan to staff up to a certain level, you knew the
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modules weren't coming, you would probably scale

back on the hiring plans.  Certainly SCE&G did

that.  I believe the Consortium did that as well.

Another implication of the modules was that as a

mitigation plan some of the submodules were

actually sent to the project site and finished at

the project site.  The project's workforce were

actually better at nuclear safety-related

construction than the Lake Charles workforce was.

And so the fabrication of these submodules

actually went better when they were shipped to the

site.  So the owners at both sites -- both the

Vogle site, the Southern Company site, and the VC

Summer site -- allowed some of these modules to be

shipped incomplete and finished there at the site.

Q You visited Lake Charles?

A I visited Lake Charles.

Q How many times?

A I think it was three times.

Q Do you recall who you dealt with at Lake Charles?

A Each time that I went to Lake Charles there

were -- the first time it was Shaw.  Thereafter, I

think it was CB&I, or Chicago Bridge & Iron.

There were Westinghouse personnel there at each of

the meetings that we had.  At one meeting it was
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joint between SCANA and Southern Company and then

Westinghouse and I think it was Shaw Group but 

could have been after transition to CB&I, but I

think it was Shaw Group.  And so we dealt with

some -- a leadership person at either Shaw or

CB&I.  And then plant manager would have been

involved in those meetings.  The first plant

manager I remember because he was a College of

Charleston graduate, which seemed unusual for

somebody in Lake Charles, Louisiana.  Shaw

executives were there, Ben Barrick (ph) for

example.  Shaw executive -- was there.  So it was

a -- there were large number of folks that were

there . . .

Q Would there usually be a follow-up report or a

cleanup report for the meeting?

A There was -- I don't -- I wouldn't categorize it

as a report.  They were communications between the

entities after the meetings.  I should point out

Santee Cooper went to the meetings as well to Lake

Charles facility.

Q Did Mr. Carter go?

A Mr. Carter was there.  I don't remember if he went

on every one of the meetings.  He wasn't there

each time that I went, but he was certainly there.
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Q Do you recall in general what Lake Charles

basically said was their cause of the delay?

A Lake Charles had a lot of excuses.  But the Lake

Charles folks, whether they were Shaw or whether

they were CB&I -- again, the facility changed

hands -- would like to blame design changes coming

from Westinghouse and material changes coming from

Westinghouse.  Again, the Westinghouse folks would

blame quality workforce, those kind of things.

The Lake Charles facility also received from the

Nuclear Regulatory Commission a number of

inspections.  A number of those inspections were

critical of Lake Charles, whether it was Shaw or

whether it was CB&I.  And shortly after CB&I

acquired the facility they got what's called a

Safety Conscious Work Environment letter from the

Nuclear Regulatory Commission, which in the

nuclear arena is a fairly big deal.

Q What were they basically being cited for?

A In the Safety Conscious Work Environment letter --

which, again, the NRC doesn't dole those out; they

do dole those out judiciously -- it was

intimidation of the workforce, being told not to

raise problems.

Q Not to -- 
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A Not to raise problems or issues.  There were

documentation issues that looked like supervision

and craft were not being honest on some of the

reporting of some of their -- with some of this

documentation.  But, in general, a Safety

Conscious Work Environment means that the NRC

wants people to be free to raise problems and

issues.  So this letter, you know, basically said

people -- the workforce does not feel free to

raise problems and issues and you need to correct

those issues. 

Q Was that corrected?  At least according to the

NRC?

A Yes, it was corrected.

Q So the Lake Charles facility was built in part due

to this renaissance and was originally owned by

Shaw who owned 20 percent of Westinghouse?

A One correction there.  I think the facility was

built exclusively to make AP1000 modules.

Q Okay.  But it was owned by Shaw?

A Owned by Shaw.

Q Did Westinghouse have any ownership in it?

A No.  Westinghouse didn't have any ownership in it.

Now, Westinghouse would have a consortium

agreement with Shaw Group, an agreement that SCE&G
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was not privy to.  I don't know what that

agreement would have said about how the facility

was run or operated or costs to share, that kind

of thing.  But Westinghouse did not have any

ownership that I'm aware of in the facility

itself.

Q Once the modules were shipped, were they pretty --

was it efficient?  Were they efficiently

constructed and put together or was that an issue

as well?

A I would say that for the first module there was --

it was not as efficient as it needed to be.  That

CB&I did have some issues and problems with

fabricating that first big modules on-site.

Thereafter, I think it got much more smooth.

Q Do you recall what the problems were on the first

module?

A They did have some problems with fit-up, as in you

put two modules together and they're supposed to

look like this and maybe perhaps they don't, so

the walls would need to be straightened.  They had

some issues with welding, automated welding

techniques versus manual welding techniques.

While in general the site was not working,

actually at that time, they were working around
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the clock in the modules assembly building itself.

The night shift was not as productive as the day

shift.  And it looked like they had a lot of

people calling in sick on the night shift, that

kind of thing.  So there were issues with assembly

of the module, even once the submodules were

shipped to the site.

Q In your contract with Westinghouse was there

penalty clauses if they didn't meet the schedule?

A There were.

Q Did E&G ever enforce its penalty to clauses?

A E&G let the contractor know at one point that they

would enforce the penalty clause, so the penalty

clause schedule would be called Schedule

Liquidated Damages.  Those Schedule Liquidated

Damages would not occur until the contractor went

back past the contractual guaranteed substantial

completion date.  So the guaranteed substantial

completion date, or GSCP, was a contractual

kickoff for current liquidated damages, and they

would accrue over a period of time.  So while they

never actually got to that point, there was a

period of time in 2015 where SCE&G did tell the

contractor they would attempt to collect

liquidated damages.
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Q Were those damages resolved in the agreement that

resulted in the fixed contract?

A The October 2015 agreement that resulted in the

fixed-price option did change the liquidated

damages provision and did change the guarantee

substantial completion date such that the

contractual point where liquidated damages would

accrue were moved and the amount of liquidated

damages was increased.

Q Steve, you're aware of the lawsuit that was filed

by Vogle, right?  Vogle Construction?

A Which lawsuit are you talking about?

Q The one against Westinghouse.

A I'm aware that there was a lawsuit or lawsuits

between the Consortium and Summer.  And it may

have been there were, I think, four owners that at

Southern Company, so there may have been four

owners.

Q Who are there -- Westinghouse was being sued for

construction issues, timing, things like that down

in Georgia?

A I was aware of lawsuits in Georgia, yes.

Q And is that called the Vogle Plant or where is

that?  Down in Augusta?

A It's, yeah, Waynesboro, Georgia not far from
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Augusta, and it's called Vogle project, yes.

Q So those lawsuit or suits came out of that

project?

A That's correct.

Q Did you have any meetings or discussions with

anyone about the lawsuits that were being filed or

served or in place against Westinghouse?

A No.

Q Why not?

A Well, a couple of reasons.  One, the first lawsuit

that I'm aware of was relative to a problem that

was not applicable to the VC Summer site.

Q Do you remember what it was?

A It had to do with backfill and the amount

safety-related backfill that was -- that had to be

used.  I'm aware of that because Southern Company

was public about the issue.  Their conditions,

their soil conditions, the conditions underneath

the plants were different in Waynesboro than they

are in Jenkinsville.  So the same issue was not

applicable to that VC Summer site.  And then

secondly, commercial issues and terms, we were not

allowed to talk about with the Southern Company.

Q You were not going to talk about them?

A No.
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Q Why?

A Two reasons.  One, Westinghouse didn't want it.

They had confidentiality clauses around from both

companies both going both ways.  They didn't want

us talking commercial terms with Southern; they

didn't want Southern talking commercial terms with

us.  And I was advised against it by SCANA

attorneys.

Q Not getting into the legal advice, but from a

business standpoint, you had asked to have the

permission to look into it?

 

MR. BALSER:  Object to the form of the

question to the extent that it calls for the

reveal of any discussions that he had with

SCANA . . . 

 

Q Let me just ask it this way:  Were you desirous

wanting to look into the issues that were being

raised by the lawsuits?

A To the extent that I knew what the issues were,

for example in this backfill issue, that was not

applicable to us so I would not have had a desire

to look at that.

Q Sure.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 102 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

344
of490



   102

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

A But would I have been desirous to know other

commercial terms or issues?  Certainly I would

have liked to have done that from a business

perspective.  But I believe that there are

issues -- there are some legal issues around

that . . . 

Q Now, when you say "legal issue" are you talking

about the confidentiality issues?

A Certainly that.  But beyond that there are other

legal issues.

Q From your standpoint, what are those --

 

MR. BALSER:  I'm going to -- I object to the

question to the extent it calls to reveal anything

you learned from SCANA attorneys regarding any

issues.

 

A I would have to divulge -- to answer your

question, I would have to divulge my

conversations --

Q Don't tell him.  Just tell me what you . . .

A I'll whisper it to him.

Q So let me ask you this.   I'm just curious and I

hadn't even thought about this until now.  You

know Westinghouse is -- y'all got problems.  We
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could go on for days talking about the timeline,

can't we?  Maybe weeks.  We can go on a long time,

can't we?  But there were construction problems

from the beginning and some of which try to

resolve and try to resolve and they never got

resolved.  That's fair, isn't it?

A Some were not resolved by the time construction

ceased, that's right.

Q Sure.  And did the -- did the Summer Jenkinsville

project start about at the same time as Vogle?

A Started at roughly the same timeframe as Vogle.  I

think Vogle probably started a little bit ahead of

VC Summer.

Q You mentioned a minute ago that Westinghouse

didn't want you to talk to the Vogle -- to the

issues, or I'm not sure who you talked to, but

didn't want to discuss those.  Did they tell you

why?

A They viewed the contracts as separate and distinct

and proprietary.  So they didn't want -- what

Westinghouse did not want was Vogle cherrypicking

what they liked from the Summer contract and

trying to push Westinghouse into that and vice

versa.

Q Well, I get that on the contractual terms -- 
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A They also -- 

Q -- I'm talking about the lawsuit.

A They also --

 

MR. BALSER:  Let him finish.

 

A They also were in -- Westinghouse was also in

contract negotiations with other entities to

build 51,000 active contract negotiations.  So

they didn't want those contract negotiations

flavored by knowledge in the Southern contract or

the Summer contract.

Q Okay.  But once a contract was entered into and

the performance of the contract got started, did

Westinghouse suggest or imply or ask you not to

talk to Vogle about those issues, the lawsuit

issues?

A They did.

Q Who did you talk about those?

A That would have been when the first lawsuits --

lawsuit came out.  I think it was a relatively

early process.  I don't remember who at

Westinghouse it was.  I don't recall if it was Dan

Litman (ph) at that point in time.  There were a

lot of changes in leadership at Westinghouse, so I
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had to deal with a lot of different

people/personalities.

Q Sure.

A I have a feeling it was Dan Litman at that point

time.

Q Do believe that you may have gotten correspondence

from them concerning this?

A There may have been correspondence, which would

have been in the form of a -- what SCE&G and the

Consortium call a project letter.  I don't know

that that exists.  I certainly got verbal

communication from Westinghouse that they did not

want us to interface with the Southern Company on

commercial terms.

Q Okay.  I've read that term "commercial terms" in

some of the writings here.  What does that mean?

A Commercial terms mean how the contracts are

structured, what you pay in each different

category, so basically it's how the contract is

built.

Q Okay.

A But they extended that to legal actions based on

how the contract was built.

Q And what was your response to Mr. Litman or

whoever you talked with?
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A My response, in general, when Westinghouse would

claim something as proprietary or business

confidential was to ask them to reconsider.  But

with regard to the commercial terms at Southern, I

didn't see much point in arguing that.  It seemed

futile, based one of the confidentiality

agreements that the entities had signed with each

other and that the advice that we talked about

that I got from the lawyers.

Q Let's say I have not seen the litigation papers.

I guess those are public documents, aren't they?

A Which litigation papers?

Q From the Vogle papers against Westinghouse.  Those

would be filed in a court of law?

A I have no knowledge of that.

Q They weren't?  They were mediations and

arbitration type things?

 

MR. BALSER:  DRVs.

 

Q DRVs.  Did you inquire of Westinghouse of whether

they were having construction -- not commercial

but construction -- issues similar to yours down

in Georgia?

A Certainly, yes.
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Q Okay.  I'm going toward that more so than the

commercial things.

A Okay.

Q Did you talk with anyone other than Litman about

that?

A Yes.

Q Compared your problems with Vogle?

A Yes.  Yes.

Q Who did you talk to?

A Rick Perez.

Q Who is he?

A He was the chief operating officer for

Westinghouse.

Q Okay.

A I talked with Jeff Benjamin, who was a senior VP

at Westinghouse for nuclear projects.  I spoke

with each of the project managers who were VP

level person at Westinghouse, so an officer at

Westinghouse, but their title on the project was

project manager to ensure that the project manager

was talking with his counterpart on the Vogle

project to see that issues were being resolved and

the issues they would have, we would have.  SCE&G

personnel, met frequently with folks from Southern

Company on the Vogle project just to make sure
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that we were up to speed on what was going on

there and they were up to speed with us.  There

were some equipment that we shared, mostly rigging

and lifting type equipment for specialty

components.  We would have to coordinate where

those were and what site needed them when.

When --

Q They would just truck them back and forth?

A Yes.  Yes.  And there were also quarterly meetings

with the Nuclear Regulatory Commission that were

started at some point probably in that 2014 time

frame, '13, '14 time frame, where both sites

participated -- both Southern and SCE&G

participated with the Nuclear Regulatory

Commission, both the regional staff from Atlanta

and their headquarter staff in Washington, and

alternated each quarter which site the meeting

would take place, which it involved on site tools.

So the two companies, the two sets of owners, did

a lot of things to make sure that from a

construction perspective things would go smoothly

as they could.

Q So through those meetings, report back -- reports

back to you from people at SCE&G going down to

Vogle and vice versa.  Did you learn from the
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construction issue or what construction issues

were at issue?

A We -- the company -- SCE&G certainly learned from

experiences at Vogle and Vogle certainly learned

from construction experiences with Summer.  As an

example when VC Summer poured base mat, which is

the -- for the nuclear, which is what all of the

nuclear ponds will eventually sit on.  It's a very

large, it's six-foot thick monolithic pour so

there's no joints in it.  You just pour the whole

thing at one point in time, you know, thousands of

yards of concrete.  It took 50, 51, 52 hours

continuous pour.  VC Summer got to that point just

before Vogle did.  Vogle had personnel there

observing concrete pour to try to learn lessons on

how it went and then tried to incorporate those

lessons in a comparable pour at Vogle, the

comparable first pour at Vogle took a little less

time because of the learnings of Summer.

Similarly, when Vogle would do something before

Summer would get to it then the Summer personnel

would be at the Vogle site to observe.  If an

issue was discovered at either of the sites, they

would have to deal with the Nuclear Regulatory

Commission.  The site discovering it would take
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the lead in resolving that issue with the NRC.  So

it was a fairly collaborative arrangement between

the two companies on the construction terms, not

commercial.

Q Did you understand that the litigation between the

Vogle Groups and Westinghouse was a construction

issue?  Design issue seems like that's similar to

yours.

A Again, the first lawsuit I'm aware of was the

Bechtel issue.  Subsequent lawsuits, I'm not sure

what -- you know, I may have known at one point

time.  I don't recall what the substance of those

lawsuits was.

Q But you knew they were in litigation?

A I knew they were in litigation.

Q And during these meetings the -- y'all are two

companies side-by-side, in essence.  Your

territory backed up to each other.  You probably

shared some real electricity, things like that.

A We do.

Q So you had a working relationship with that group

and y'all didn't get a feel or an understanding of

what their litigation was about?

A Based on advice from our attorneys, I'm not going

to put myself at risk or in jeopardy.  So I wasn't
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going to pursue it.  And I don't know that it

would have much difference.  There were some

differences that we were aware of in the contract,

so the Vogle contract and Summer contract did have

some differences in them.  I don't know what all

those differences were, but became aware, largely

through Westinghouse, of the differences.

Q Did you learn through these interoffice meetings

between the two that there were some issues

relating to timing, the schedule, things like

that?

A Well, certainly we were -- SCE&G was aware of the

issues going on at the Vogle site and the Vogle

site was aware of the issues going on at the

Summer site.  Largely, they were the same issues.

Q Okay.  So I don't have to beat this thing to

death, they were having similar issues that y'all

were having at Jenkinsville?

 

MR. BALSER:  I think we've moved passed that.

MR. BELL:  Not quite.

 

A So the issues on the Southern Company project in

Waynesboro were similar to the issues the were

happening at the Summer project in Jenkinsville.
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Q Okay.  So my next question then is if they were

having similar issues in Waynesboro similar to

Jenkinsville, were they getting theirs corrected

or were they still having similar issues with

correction?

A Based on our interface with both the contractor

and with Southern Company and our troops over

there to visit, it appeared that the Southern

Company was suffering from the same issues and the

resolutions were similarly impacted, as in they

were not getting to resolution any faster than the

Summer site was.  And the fact -- you know, I said

that the Southern Company project actually started

a little before the Summer project.  But when the

project -- when the Summer project was terminated

it was, I would say, a little ahead of the

Southern Company project.  For example, things

like some of the big picture milestones like some

generator sets, reactor vessel sets, those kind of

things, the Summer project progressed ahead of the

Vogle project on some of these.  In other words,

if there was a resolution to an issue that worked

at Southern then SCE&G would be aware of it and

would look to implement the same kind of

resolution in the contract.
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Q Let's go, please, on Exhibit No. 1 to the last

paragraph.  It's up on the screen.  And could you

read that paragraph into the record for me,

please, Steve?  That one and the --

A The one that starts with Kevin?

Q No.  Let's start with "The consortiums inability,"

the first page?

A The last paragraph of the first page, okay.

Q I'm sorry?  Say it again.

A The last paragraph of the first page?

Q Yes, sir.

A (As read) "The consortiums inability to deliver

submodules has been a major source of concern and

risk for this project for a long time. At the last

president's meeting on June 21, 2013, the

Westinghouse/CB&I discussion demonstrated they do

not functional well as a team to resolve critical

project issues.  The Consortium scheduled

performance including any associate module delay

cost currently embedded in the project cost for

future claims against the project are simply

unacceptable to Santee Cooper.  Our view is that

the consortium's inability to fulfill their

contractual commitments in a timely manner places

the project's future in danger.  SCE&G and Santee
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Cooper need to examine together the remedies

provided for under the EPC for the consortium's

failure to perform and exercise the fullest extent

of these remedies to project -- to protect our

interest."

Q All right.  Let's talk about -- this is, again, a

letter dated August 23, 2013.

  

MR. BALSER:  If you're going to move onto

another exhibit, might we break for lunch if this

is a good stopping point?

MR. BELL:  Sure.  I'm sorry.  That's a good

idea.  That all right with you, Steve?

THE WITNESS:  Sure.

VIDEOGRAPHER:  We will go off the record.

The time is approximately 12:18 p.m.  

 

(A lunch break was taken from 12:18 p.m.

until 1:26 p.m.)

 

VIDEOGRAPHER:  We are now back on the record.

The time is approximately 1:25.

 

BY MR. BELL (Continuing):  

Q Mr. Byrne, going to the last paragraph you read
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into the record, I believe it begins on the first

page of this letter from Mr. Carter, Lonnie

Carter, to Mr. Marsh dated August 3, Exhibit

No. 1.  Do you see that?  If you don't mind, can

we break that last paragraph down and talk about

kind of some of the subjects in there?

A Certainly.

Q Okay.  First sentence says, "The Consortium's

inability to deliver submodules has been a major

source of concern and risk for this project for a

long time."  Now, the three things in that

sentence that make me curious.  One, the term "for

a long time."  Do you know how long that the

inability of the Consortium's submodule delivery

has been a -- how long has that been a concern?

Since the beginning of the contract?

A No.

Q Approximately what are we talking about?

A Yeah, so the module -- the module facility was

only actually constructed in the 2009/10 time

frame.

Q Okay.

A I believe that the module facility started this

production in the 2010 time frame.

Q Okay.
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A And so it would be sometime thereafter.

Q Do you remember when the first module was

delivered.  I say module.  Module or submodule?

A I don't remember, no.

Q Okay.  Was it on time?

A I don't remember.

Q But Mr. Carter, who is I guess president and CEO,

Chief Executive Officer of Santee Cooper, he adds

to that term "concern and risk for this project."

And you read this letter at the time or got a copy

of it somewhere down the line?

A I don't have a specific recollection of reading --

Q Okay.  You were aware that Santee expressed its

concern for a while?

A I was aware of the concerns Santee expressed, yes.

Q And so when a CEO from the partner of SCE&G

indicates in his letter that he's concerned about

the risk of this project, do you believe that at

time in 2013 that that was something that E&G

agreed with or disagreed with?

A I would say that SCE&G agreed that the problems at

the module facility were creating a problem for

the project --

Q All right.

A -- and could have an impact on schedule.
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Q Okay.  But the term I'm asking for is "risk."

A Uh-huh.

Q And maybe I'm looking at the term differently than

what Mr. Carter was, but, reading it on face

value, you say "risk for the project," it sounds

like it could be something that would make the

project not complete or not finalized.  Did you

read it that way?

A Well, as I read it here today, knowing what I know

about the project and knowing Mr. Carter, I would

take from this that what he meant was risk to the

schedule.

Q Well, it was during 2013 that Santee started

trying to sell its interests.  Isn't that correct?

A I don't remember the exact time frame, but it

would be in that general time frame, I think yes.

Q And they were discussing the Duke Power to sell

their interest?

A They did have discussions with, as I understand

it, a number of parties, but certainly including

Duke Power.

Q And y'all -- E&G was concerned that if that would

take place that it would look bad on the investor

community?

A I'm not aware of that.
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Q Did you, or anyone that you're aware of, express

any concerns about Santee selling or attempting to

sell their interest?

A I'm not aware that anybody had any difficulty with

Santee selling a portion of their interest,

provided that it was a worthy counter party, as in

somebody that would be -- would understand the

nuclear construction and somebody that would have

the wherewithal.

Q I don't recall, and I'm not sure I've even seen

the contract between E&G and Santee, y'all's

partnership contract, but was there a provision

that one of the partners could get out or sell out

if they wish?

A Yeah.  Of course, I don't have the agreement with

me.  But there was a construction and an operating

agreement and that agreement did contemplate that

one or either -- either of the parties could exit

the project.

Q What it be fair to say that the impact of the

increased costs that this project was incurring

was having a larger impact on Santee's customers

than on E&G's customers because they had less

customers?

A Are you saying that Santee has zero customers?
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Q Yes.

A I'm not sure that that's the case.  Generally, the

way that Santee Cooper would talk to SCE&G about

customers, they would include customers of the

co-ops.  And so I think when you include all of

the customers of the co-ops plus Santee Cooper's

direct customers, they may be fairly close in

size.  And from a megawatt perspective, I think

Santee Cooper peaked at a higher megawatt level

than SCE&G.

Q There's some documents that address the cost per

customer for E&G at Santee.  And it seemed to me,

when I read them, that the customers at Santee had

a higher cost per customer for this increased

cost.  Do you know why that would be or are you

familiar with that at all?

A I don't know that to be the case.  I don't know

why that would be.

Q All right.  The next sentence on Mr. Carter's

letter says (as read) "At the last president's

meeting on June 1 -- June 21, 2013, the

Westinghouse and CB&I discussion demonstrated they

do not function well as a team to resolve critical

project issues."  Was Westinghouse and CB&I at

that meeting or was that just a meeting for the

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 120 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

362
of490



   120

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

presidents and their staff with Santee and E&G?

A The president's meetings always included the CEO's

of the four entities, so the two owners and the

two Consortium partners.

Q Okay.  Do you remember if you attended the June 21

meeting?

A I don't recall if I attended or not.  I may have,

I just don't recall.

Q They have their minutes -- meeting minute notes

for that meeting?

A I don't know that there were minutes.  If I

attended, I would have taken notes in the meeting.

Q Was there a readout or a summary of the meeting

prepared, do you know?

A Not that I'm aware of.

Q Okay.  But clearly Mr. Carter thought there was,

at least from his standpoint, that CB&I and

Westinghouse didn't function very well together.

Do you agree with that?

A If I consider what Mr. Carter wrote, yes.

Q Did you agree with that assessment?

A I'm not sure that I necessarily agreed to that

assessment.  What I do know is there were

frustrations on the part of both owners, or I

should say both co-owners, that the modules at the
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Lake Charles facility were not being delivered in

a timely manner and that the CB&I corporate

structure had the fabrication and manufacturing in

a different division than the folks who were

trying to build the plants.  So what Mr. Carter

may have been referring to is this hierarchy at

CB&I where fabrication and manufacturing, or F&M,

didn't report to the power group.

Q So then that gets to the next sentence in that

paragraph.  It says, "The Consortium's scheduled

performance. . ."  That's the schedule that you as

the owner, or one of the owners, would be given by

the contract of Westinghouse.  Is that correct?

A I'm not sure which schedule Mr. Carter's referring

to.  He could be referring to that overall project

schedule that I think you're referring to.  He

could be referring to specific schedules for

submodule delivery.

Q Well, the next sentence kind of helps on that.  It

says, "The Consortium's scheduled performance

including any associated module delay cost

currently embedded in the project cost or future

claims against the project are simply unacceptable

to Santee Cooper."  Now, what was E&G's position

on that?
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A SCE&G's position on the delays coming from Lake

Charles was that the costs were of the modules

themselves were fixed and that the owners should

not be responsible for costs associated with

delays on the project stemming from module delays.

Q How about all the other delays?  I mean, the

modules weren't just the only problem?

A Well, you were asking me about this -- this

sentence and what I agreed with that.

Q Right, but -- 

A That's what I was commenting on.

Q -- I was talking about, to me, what he's saying

the Consortium's scheduled performance including

the modules, not just the modules.  "Currently

embedded in the project cost are future claims

against the project are simply unacceptable to

Santee Cooper."  And so not just the module

issues, but the other delays and the other

increased cost on the cost-plus basis?

 

MR. BALSER:  Well, hold on.  I object to the

prefatory remarks.  He didn't hear your question.

MR. BELL:  All right.  It was probably a bad

question. I'll start over.

MR. BALSER:   -- excuse.
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MR. BELL:  I've never . . .

 

Q I mean, isn't the real question here is not just

the modules, but there were other problems in

addition to modules that were created delays.  Is

that correct?

A There were problems other than modules that were

creating delays.  I believe that Mr. Carter, in

this memo, was addressing modules, was

specifically submodules from the Lake Charles

facility, and including associated module delay

costs.  So I believe he was talking about -- when

he said "Consortium's schedule performance" I

believe was talking about modules.  And when he

said "delayed cost" I believe he was talking about

delayed cost from the modules.  So I believe that

Mr. Carter's memo here was referencing the modules

or submodules.

Q But outside of what Mr. Carter meant or didn't

mean, the fact is there were more -- there were

other problems in addition to the modules, weren't

there?

A There were other factors that were causing delays.

Q Those delays were causing increased cost?

A The delays -- is that a question?
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Q Yes, sir.

A Yes.

Q I'm sorry.

A The other delays were causing increased cost.

Q Mr. Carter says, "Our view is that the

Consortium's inability to fulfill their

contractual commitments in a timely matter" -- I

think he meant manner -- "places the project's

future in danger."  You agree with that?

A I guess it depends on what you mean by -- or what

he meant by "danger" and I don't know what he

meant by "danger."

Q What do you -- what is your definition of danger,

in this context?

A Well, I don't know that I have a definition of

danger.  And again, I don't know that I would have

chosen that word anyway, so this is Mr. Carter's

memo so you're asking me to try to figure out what

Mr. Carter meant by danger.

Q May I suggest that maybe just for the purpose of

my question that maybe "danger" might mean

jeopardy?  Let's just use that term and not put

it -- not assign that term to Mr. Carter.  But do

you believe or do you have an opinion as to

whether the Consortium's inability to fulfill
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their contractual commitments in a timely manner

placed the project's future in jeopardy?

A I think that the Consortium's failure to live up

to their contractual commitments certainly placed

the schedule in jeopardy and certainly could have

led to increase cost.

Q Led to increase cost?

A Yes.

Q But not the project itself?

A Not -- I believe then, and continue to believe,

that the project could be built.

Q You're familiar with the term "in the money,"

aren't you?

A I've heard the term, yes.

Q And how does that -- what's that term mean in the

electrical business?

A I don't know that I've heard the term in the

electrical business.

Q Okay.  Have you not read some articles and other

comments about this project about being "in the

money" or "out of the money"?

A I have -- I do not recall reading any articles

that talk about in or out of the money.

Q So if I were to come up with a definition and "in

the money" means, in this instance, that without
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the BLRA and without the tax credit this would not

have been a commercially economically, feasible

project?

A Yeah.  I think the company has been on record

saying without the BLRA these projects could not

have been built.

Q Right.  And part of that analysis also had to do

with whether you get the tax credit.  Is that

correct?

A The issue of tax credit relative to construction,

the tax credits didn't come into play until after

construction was over with.

Q But it does come into play from balancing how

much -- if something costs $10 and eventually get

a credit for five, your overall cost is $5, right?

That's very simple.

A Sure.

Q But --

A But the production tax credits were going to go to

the full advantage of the customer.

Q In what way?

A Inasmuch as the production tax credits were going

to be a credit to the fuel clause which would have

been a direct passthrough to the customer.

Q Well, it's kind of unique to say that because when
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E&G got their settlement with Toshiba, I don't see

any credits to the customer on that.  Did --

A I'm not sure what the Toshiba settlement has to do

with PTCs.

Q Well, it's no different.  I mean, Toshiba paid

money back, right?  There was a settlement on a

dispute.

A Are you talking about the Toshiba guarantee?

Q I'm talking about the dispute over money that E&G

got.

A So that was -- 

Q I don't know what you call it.

A -- a Toshiba guarantee.

Q But it had to do with this project, didn't it?

A The project had nothing to do with production tax

credits.

Q But it lessened the cost of the project because

you got a refund?

A You were asking me about production tax credits?

Q No, sir.  I'm asking you about the Toshiba refund.

A So what are you asking about?

Q I'm asking you when that money came back to E&G

did you go to the PSC and say, "Look, we got money

back to reduce our cost so that our customers will

have a lesser rate"?  Did you do that?
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A Yes.

Q When did you do that?

A When?

Q Yes.

A Did that -- it was actually Jimmy Addison that

explained that portion after the guarantee was --

I think it was after the guarantee was finalized

and then after the abandonment of the project.

Q Right.  And do you remember what the reduction

was?

A I think that the SCE&G portion was around

1.1 billion.  And I believe that Jimmy reported

that taxes would have to be paid on that such that

it would reduce the final impact to customers by

about 700 million.

Q Okay.  So that was a reduction in the cost of the

project?

A That was a reduction that the company had proposed

at a meeting with the Public Service Commission.

Q So the rates were reduced?

A I don't know that the rates were reduced.  The

company made a filing and the legislator requested

the company withdraw the filing.  So that filing

was withdrawn subsequent to my retirement.  They

may have refiled.
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Q So, as far as you know, to date the customers have

not gotten any credit or any new reduction in

their rates as a result of the Toshiba settlement?

A I don't know what has happened with the Toshiba

settlement.  I know what was proposed, and before

any action had been taken I retired from the

company.  I have not been involved in that.

Q Do you know what E&G did with the money?

A I don't.

Q Were you involved in any discussions about that?

A I was not.

Q Mr. Carter's goes on to say that E&G and Santee

Cooper "should examine together the remedies

provided under the EPC for the Consortium's going

failure to perform and exercise the fullest extent

for the remedies to protect our interest." And

those remedies would be set out in the liquidated

damages and things like that in the EPC contract?

A Certainly there were liquidated damages provisions

in the EPC contract.  The EPC contract Schedule

Liquidated Damages provision, though, would not

come into play until after the -- much later in

the project.  All right.  So much later than what

Mr. Carter was talking about here.

Q So you couldn't get credit for it right now?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

A No.

Q Was there any kind of limitation provision in the

EPC contract in regards to a limit of liability

Westinghouse may have?

A The EPC contract did contain a limitation on

liability that I believe was 25 percent of what

had been spent to date on the EPC.

Q Are there other limitation provisions?

A The liquidated damages were limited.

Q Is that the one that's 150 million?

A A 155.5, something along those lines, yes.  That's

a 100 percent basis number.

Q So if, for example, the project could cost -- I'm

using these numbers so I can divide -- 4 billion

then the limitation would have been a $1 billion

limitation?

A If -- 

Q In general terms?

A Yeah.  If 4 billion had been spent then 1 billion

would be the limited liability.

Q Okay.  And earlier you mentioned when you went to

the flat rate deal that you ended up paying for

things in that settlement that you would not have

otherwise had to have paid for in the earlier

agreement.  Explain that.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

A There was going to be a change to the premise of

the EPC contract, whereas prior to that

October 2015 agreement payments were made -- the

payments were made based on a variety of streams.

So there was a payment made for milestones.  There

were progress payments.  Progress payments, in my

mind, are a misnomer.  They weren't really based

on progress; they were based on time.  And there

would be invoices from the contractor for target

and TNN.  So you pay based on all of those

factors.

Going forward from the October 2013

agreement, there was an agreement that the change

would be to a milestone payment schedule.  So it

was called a construction milestone payment

schedule.  But there was a acknowledgment that it

would take some period in time to negotiate that

construction milestone payment schedule.  So in

the interim, Westinghouse wanted to -- they just

kept cost neutral, which they said was

$130 million a month.  The owners argued that they

didn't think it was quite that much and there

would be -- they would only be entitled to a

lesser amount under the old contract way of

paying, which Westinghouse agreed with.  However,
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

since there was going to be a change in the

premise of the project going forward and to pay

for some of the mitigation activities, there would

need to be a ramp-up and things like subcontracts

and then the Fluor hiring that was going in place.

And there were things that the contractor couldn't

recover from the owners until it was placed in

service.  So they would not get credit in general

for module work until the module was placed in the

facility.

So their issue was that they have significant

expenditures beyond what they were covering from

our project, and asked that as a gap to get to

this construction milestone payment schedule and

make the needed improvements that we would agree

on a fixed amount per month to be paid.

Q Was there ever any discussion in the preliminary

part of the contract to have any performance bonds

in place?

A There was a performance bond in the contract.

Q Okay.  And who was that with?

A Well, the performance bond would have been the

responsibility of the Consortium.  But the owner

would have to pay for the fee for the performance

bond.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q Explain that to me again.  I understand the fee

issue, but what was the first part?

A The Consortium would be responsible for bonding.

Q For buying the bond?

A For buying the bond.  And the owners would be

responsible for the cost of the bond itself.

Q So was a bond ever purchased?

A Yes.

Q From whom?

A I don't recall which financial institutions that

were used.

Q And was any claims ever made to have the bond

intervene and start working?

A I'm not aware of a claim.  If there was a claim,

that would have been handled by our legal

department.  But I'm not aware of a claim.  And

there was an overall negotiation for the Toshiba

parental guarantee money and maybe that that money

was folded into the parental guarantee agreement.

Q So you think that might have substituted for the

bond?

A I wouldn't say necessarily substituted for the

bond.  But when the negotiation happened with

Toshiba -- and, again, I was not directly involved

in the negotiations for the Toshiba parental
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

guarantee, but I know that the parental guarantee

amount negotiated was higher than the amount --

was higher than the 25 percent paid by the

contracts so far.  So there were obviously other

considerations that went into that parental

guarantee.

Q As part of the settlement, did you give up your

rights to the bond?

A I don't -- I wasn't involved in the negotiations,

so I don't know.

Q That's just a guess maybe, it might have folded

in?

A I'm just saying I'm not aware that there was a

claim against the bond.  Again, if there was a

claim that would have been based on our legal

department taking some action.  And what happened

with Westinghouse in the bankruptcy, I'm really

not sure.

Q So the bond guarantor would -- did Toshiba/Toshiba

guarantee the bond?

A Again, I wasn't involved with negotiating that

bond and I'm not sure.

Q Did y'all get copies of the bond?

A I didn't get copies of it.  I'm sure the company

did.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q Okay.  So that's -- someone has that, right?

A Presumably.

Q Okay.  And do you recall the amount of the bond?

Did it cover the whole contract or did it cover a

portion or do you know?

A No.  It did not cover the whole contract.  Again,

the limited liability was 25 percent of the

extent, so that would have been the max.  There

was a description of the bond in the EPC contract.

I just don't remember off the top of my head what

it said.

Q But if your limit of liability to the Consortium

was 25 percent of what you've been paid, then it

was extremely important for you guys not to have

all these problems and increase and increase and

increase the cost because then you were limiting

yourself to what you could eventually get from the

Consortium.  Isn't that correct?

A I'm not sure I'm following you.

Q Okay.  I don't have the contract in front of me,

but let's just, for the purpose of my question,

assume that the problems that you were having

at -- on the construction issues were sufficient

enough to breach the contract with Westinghouse.

Just assume that.  Then your limit to recover was
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

25 percent of what you had already paid.  Is that

what you told me earlier?

 

MR. BALSER:  Objection.  Improper . . .

 

Q Did I hear you wrong?

A What I said earlier was you asked me if there was

a limit of liability for the contractor, and the

limited liability was -- the liability was limited

to 25 percent of what had been paid to date under

the EPC contract. 

Q Okay.  So the contract might have been X and y'all

spent half X in the limit of 25 percent of that

half X.  Is that correct?

A That's correct.

Q Okay.  But if Westinghouse had just walked off of

the site, "We're through.  We can't do.  We're out

of money," and you could not collect even the

25 percent, you still had parental guarantee,

right, which was the 25 percent?

A Well, the parental guarantee existed and was

eventually collected, but the 25 percent limited

liability applied to the parental guarantee as

well.  All right.  So the amount paid under the

parental guarantee couldn't be more than
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

25 percent of what had been paid on the contract,

even though our financial team negotiated a number

that was higher than that.

Q And that's where you're not sure how the bond may

have come into play?

A That's correct.

Q Okay.  All right.  Sorry to get off track.

A No problem.

Q At the end of Mr. Carter's letter he says that

it's critical to get this going properly and he

said that, "We should make clear to hold the

Consortium accountable for the cost to our

companies and should insist on the Consortium

providing a realistic plan that could be executed

by the Consortium to fabricate and deliver the

submodules in a timely manner to complete the

project on schedule."  Do you know whether there

were meetings with Santee and others and E&G to

take this suggestion and run with it?

A There were meetings with SCE&G, Santee Cooper and

the Consortium on the module delivery issues, yes.

Q Okay.

 

(Whereupon, E-mail Correspondence was

marked Exhibit No. 2 for
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

identification.)

 

Q I've marked Exhibit No. 2 SCANA Bates number

0034698, RP0034698.  We'll put it up in a second.

And this is a note e-mail, it looks, from Kevin

Marsh the Paula Rowland.  Who is Paula Rowland?

A Paula Rowland was Kevin's assistant.

Q Okay.  And to Kevin Marsh, okay.  This sounded

like maybe an e-mail to himself or a little

reminder of sorts.  All right.  It says, "Paula,

will you please forward the following message to

the directors.  Thanks, Kevin."  So the first

paragraph -- and this is dated June 4, 2013.  This

is before the letter -- I didn't mean to get out

of order, but before the letter of Mr. Carter.  It

says, "Late last week we received the module

delivery schedule we asked CB&I to provide us."

Is that correct?

A Yes.

Q Would you read the balance of -- I'll stop you

when I want you to finish.

A "In our meeting with their new CEO, Phil Asherman,

earlier this year we asked them to give us a

module delivery schedule we could rely on for

planning and scheduling purposes."
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q A little slower.

A (As read.) "We explained that Shaw had failed

numerous times in providing an accurate schedule.

They had given us their revised schedule, and

based on that schedule the completion of Unit 2

will slide from March 2017 until late 2017 or the

first quarter in 2008.  Completion of Unit 3 will

also need to move, but they have not focused their

efforts on that calculation at this time.  We are

in the process of reviewing a new schedule and

will continue work with CB&I to gain an

appropriate level of comfort with the new

completion dates.  The impact on costs has not

been determined and will certainly be challenged

-- be a challenge given our previous settlement

with Shaw that we would not incur any additional

costs related to module delivery delays.  On a

positive note, the last three modules have been --

the last three modules we have received have come

in ahead of the latest schedule dates.  Too early

to tell if this will continue."

Q Stop there, please.  So at this juncture,

Mr. Marsh is indicating that the date of

completion for both units will have to be moved

forward?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

A Move backward.

Q Will take longer?

A Will take longer.

Q Okay.

A Yes.

Q Do you remember in 2013 when the petition that

year was made to the PSC?  Approximately?

A I don't believe there was a petition made to the

PSC in 2013.

Q Okay.  So the next one would have been in '14?

A I believe the next one was '15.

Q Okay.  We couldn't find a couple of those.  I was

worried I couldn't -- in 2015 was the completion

date moved in your PSC petition?

A In 2013?

Q '15? 

A '15.  In 2015, the completion date was moved in

the petition.

Q Do you remember what it was right off?  When it

was moved to?

A I believe that it was June of '19 or June '20.

Q Still in time to meet the deadline for the tax

credit?

A It was still in time to meet the deadline for the

construction tax credits.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q The next paragraph, the second line -- or the

first line talked about an upcoming analyst

presentation in New York tomorrow.  Did you attend

that presentation?

A I did.

Q Did you make the presentation?

A There was -- this was an analyst presentation that

involved all aspects of the company, so there were

a number of people who made a presentation.  I

certainly made a presentation on the construction

project at that meeting.

Q And I assume at that meeting you -- we talked

about the delays, you talked about the timing

having to be forward, things like that?

A Talked about the delay in the schedule, yes.

Q You were talking about the completion date having

to be moved?

A Yes.

Q Did you indicate, or did someone indicate, what

the increased costs would be for the delays?

A I don't believe that we had an increased cost at

that point in time.

Q But you expected one, right?

A We expected certainly a frank discussion with the

Consortium on the cost.
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R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q Right.  But did you discuss increased cost with

the analyst?

A I don't recall what was discussed relative to

cost.

Q If it wasn't discussed, would that be something

that in hindsight should have been discussed?

A As I said, I don't know that I didn't discuss it.

I just don't recall if it was discussed or not.

Q Very good.  And then Mr. Marsh says, "While we

cannot determine the actual cost of the delay at

this point, we're doing our best to define some

preliminary boundaries on the cost of the delay to

keep the market from assuming the worst.  Jimmy,

Steve and I will be working on this today in

preparation for the meeting tomorrow.  I'll keep

you posted."  So do you recall discussing what the

presentation being relative to traditional cost?

A I don't have a specific recollection of it.

Q All right.  I have marked for Exhibit No. 3, a set

of documents ORS 00011441, 444, 449, 450 and 455.

This is entitled "VC Summer Nuclear Deployment

Project, Units 2 and 3, Board of Director

Meetings."  Did you attend this board meeting, Mr.

Byrne?

A No.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

 

(Whereupon, VC Summer Presentation was

marked Exhibit No. 3 for

identification.)

 

Q You did not?  Did you normally attend board

meetings?  

A No.  This is a Santee Cooper board meeting.

Q Okay.  Very well.

A I did not normally attend Santee Cooper board

meetings.

 

MR. BALSER:  I object to Exhibit No. 3 as

incomplete.  I mean, feel free to keep

questioning --

MR. BELL:  I don't mind supplementing and

completing it.

MR. BALSER:  Yeah.  It's just not a complete

record of the --

MR. BELL:  I was kind of looking at it

myself, figure out what it was.  

So, Madam Court Reporter, we will substitute

a complete copy of Exhibit No. 3, which would

cover the PowerPoint, if you'll remind us.
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S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q I know you weren't there, so let's look at this

kind of with fresh eyes.  What do you think?

A Yeah.

Q All right.  So let's go to page 2, I guess, 1444,

and it talks about a Unit 2 Schedule Delay

Summary.  And to the left -- to the left what does

COL mean?

A Combined Operating License.

Q Okay.  And it has the base contract in 2011.  Do

you see that?

A I see that.

Q And then there is a delay of COL.  Do you know

what that is?  What that -- was there a delay of

COL?

A Yes.  So this talks about the owners receiving the

license from the nuclear regulatory commission.

Q Right.

A And the license was originally forecasted to be

issued in July 2011.

Q Right.

A But the NRC did not issue the license until March

of 2012.

Q Okay.  So I'm looking over to the 2016 line, the

gray line, and it says, "Base Contract with

Substantial Completion." Do You see that?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

A I do.

Q And was that approximately April of 2016?

A It was.

Q And the COL delay, according to this document,

caused the delay -- or should have caused it to

March of 2017?

A That's correct.

Q Okay.  Do you agree with those dates so far?

A Yes.

Q Okay.  And have you seen this before?

A No, I haven't.

Q And where it says "Module Delay, December to

February of '17 and '18," do you know was there a

module delay until that time frame?

A That's what the -- the memo that Mr. Marsh was

having sent to the Board of Directors is

discussing.  So this was dated June 4, 2013, and

it says last week we received a module deliver

schedule that we had asked CB&I to provide.  That

module delivery schedule received in late

May/early June.

Q In what year?

A Of 2013.

Q Right.

A Was this -- was reflected in this delay.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q So where it has on the right the little red line,

the red column, and it has Module Delay, what was

that date reflective of?

A That's the delay that the contractor gave to the

owners.  So based on their updated module delivery

schedule, the overall impact of -- or the impact

of the overall schedule was going to be a

difference in between nine and 12 months.

Q I got you.  So at this point in time, which was

June of '13 --

A Right.

Q -- they expected the module delay to extend the

substantial completion to December to February of

2018?

A Correct.

Q Okay.  Let's go to 449, please.  And here's an

estimate.  Did E&G give estimates to Santee Cooper

as the cost of the delays?

A Well, Santee Cooper had personnel that were

embedded with the new nuclear team.  

Q All right.

A So would have had access to all of the financial

information of SCE&G Financial Group had.  Santee

Cooper, though, was capable of generating their

own cost estimates.  And of course, their
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

estimates were 45 percent numbers, and we often

times use the 45 percent as approximately for

their cost.  Take a 100 percent number ratio to

45 percent is approximately the cost.  But their

accounting was a little bit different than SCE&G's

accounting.  The cost of money was different,

those kinds of things.  So they're often times

small differences in Santee's numbers other than a

simple ratio of SCE&G cost.

Q Would you mind just looking down the numbers.  And

I'm not asking you to verify the dollar exactness,

but from a general sense, right there 45 percent,

does that look to be in line with what E&G was

thinking at the time?

A Again, I'm reading this for the first time, and

it's not an SCE&G product or not a SCANA work

product.  But it appears that what Santee is doing

is they're estimating on a 100 percent basis what

the increases are going to be, what the impact of

escalation is going to be, how much more in

owners' costs are going to be, coming up with a

total, subtracting their assumption for liquidated

damages and then netting it to the $257 million

and then ratioing 55/45.  That's what it appears

to be looking at.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q And do you think at that time in this timeframe

that was a reasonable estimate?

A I don't know at what point in time SCE&G's new

nuclear team could come up with an estimate, so I

don't know if this is accurate.  I wouldn't say it

would be far off from SCE&G's estimate, but I

don't know if SCE&G had run their numbers and

concluded a number of this point in time.

Q Steve, who would have been the person or persons

over the group within E&G that would have sat down

and said, "Gosh, we've got this problem with this

delay or this hiccup, and how much it's going to

cost us?"

A There was a financial group dedicated to the

nuclear project that reported up to the CFO.  That

financial group would have been responsible for

estimating the cost increases on this project.

Q Would you have gotten a report or a note or some

communication that would have given you some

estimated costs to these delays?

A Yes, I would have.

Q Was that part of the weekly report or that been a

separate report?

A No, not part of the weekly report.  It would have

been separate.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q A monthly report?

A No.  For calculating an increase in cost based on

a new forecast from the vendor, that would have

been something specific to that task.

Q Okay.  So if I were to ask the question of E&G in

a legal paper, what would be the way that I should

word it to get that information?  How would you

ask for it?

A To get -- 

Q To get the financial estimation of cost or the

increased costs due to contract problems.

A I think -- 

Q Does that sound good?

A I think the way you just worded would sound good

to me.

Q You know, sometimes when lawyers receive that they

say it's not clear.  And I just want to make sure

that you and I understood.  Okay.  So according to

this report, Santee Cooper's estimate of the

cost -- and I understand it's Santee Cooper -- was

in June of '13 an additional $388 million, not

counting the credits that they were anticipating

or otherwise.  Is that correct?

A That's what it appears from this paper.

Q All right.  So let's go to the next, page 11450.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 150 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

392
of490



   150

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Now, this is -- this -- can you tell what that is

by just looking at it?  I know it's new to you.

A It looks like a cash flow curve to the end of the

project for just Santee Cooper's 45 percent share.

The blue line is what had been -- was actual so

that was known, so that stays.  The FNTP is Final

Notice to Proceed.  That's the point where the

Final Notice to Proceed notification would be

given to the contractor.  And the red looks like

it comes from the -- it says PSC 2012, so I'd have

to make an assumption here that that's what SCE&G

filed with the Public Service Commission in 2012

and Santee is taking a 45 percent ratio of that.

Q So let's just assume that the numbers are accurate

and came from the quarterly filings of the PSC.

From 2000 -- well, from 2012 to 2013 there was an

increase of approximately half-a-billion dollars

for Santee Cooper's share.  Is that correct?  993

to 1.49?

A Yes.

Q And so with your 55 thrown in there, we're looking

at over a billion dollars just in one year?

A You're talking about spend or you're talking about

increase?

Q Increase.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 151 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

393
of490



   151

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

A Well, you know, there's forecasted spend that

wouldn't be a change from the plan.  It would be

in these numbers.  So embedded in these numbers is

not only what they would have expected to have

spent, but also an increase coming from the 388

million probably netted against liquated damages.

But, again, I don't know how they run their

numbers.

Q All right.  So what would be --

A In other words, this is not a chart that is

supposed to demonstrate how much the project has

changed in the cost is -- if there was no change

in cost it would have a similar type curve because

you would expect to spend a certain amount each

year.

Q All right.  So can this curve tell us what the

increased in cost would be?  Or this is just an

increase on how much was spent each year?

A Well, the blue line -- 

Q Projected cost.

A -- the blue line was actual, so that's how much

was spent by Santee Cooper in those years.  So I'd

have to take it on face value that those numbers

are accurate.  And it appears that the redline

that what they took was the estimate ratioing
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

SCE&G's number to a Santee Cooper number based on

a filing from the year earlier.

Q Okay.  I guess the best thing that this graph can

have would be the curve which was projected from

the beginning to see were we are.  Wouldn't you

agree with that?  It would be a nice line to have

in there?

A Sure.

Q Okay.  So we know that at the end of 2012 Santee

had spent about a billion dollars; E&G had spent

probably a little bit more than that.  So you're

looking at about 2 billion at the end of 2012.  Is

that in line with what the original projection was

or is that an in increase in cash flow?

A Again, not the financial report -- my recollection

is that up to that point in time, the project had

underspent the original projection.  So not that

that -- it's not to say that there wasn't a

forecast to be an increase.  But that some things

were coming back lower than was originally

anticipated such that if you looked at what was

originally projected to be spent at that point in

time or what was actually spent at that in point

in time going back to 2012, I believe that the

project was underspent.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 153 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

395
of490



   153

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q All right.  

 

MR. BALSER:  Two page exhibit?

MR. BELL:  I'm sorry. let me get to it.

 

Q I have one more question, Steve, on that last

series of questions.  What was the reason why

Santee had underspent in 2012?  Is that because

you hadn't gotten as far as you wanted to go?

A Yeah.  What I said was my recollection was there

was an underspending.  So some things that the

Consortium would not get payments for had they not

met certain milestones, escalation was coming

lower, the cost of borrowing was a little bit

lower.  So overall, when you look at the total

cost, it was actually -- it was actually a bit of

an underspent.  At some point that changed, but I

think back in 2012 I remember it still underspent.

Q Exhibit No. 4 is FOE 0000018 and 0000019.  Who is

Ron Lindsay?

 

(Whereupon, E-mail Correspondence was

marked Exhibit No. 4 for

identification.)
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

A Ron Lindsay was the general counsel for SCANA.

Q Okay. And who is Alvis Bynum?

A Al Bynum was an internal attorney with SCE&G who

was more or less dedicated to nuclear regs.

Q Okay.  Who is Steve Pelcher?

A Steve Pelcher was an attorney with Santee Cooper.

Q Okay.  Apparently reading this, looks like Steve

Pelcher forwarded to Alvus Bynum a note from

Carter, Lonnie Carter, to Kevin Marsh.  You see

that?

A From Belcher to Bynum forwarded, yes.

Q Middle of the page there.

A Yes.

Q And a copy of that is sent to Judge Brogdon -- or

Jim Brogdon?

A Yes.

Q All right.  Lonnie's writing the note.  It says,

"Kevin, Thanks.  I believe your letter is clear

and expresses the urgency well.  I can make all of

the dates you have given them work.  Let me know

when we can get together with our teams to

consider our options and chart a course to get

them back on schedule."  So he's appreciative of

what Mr.  Marsh has done.  Is that correct,

apparently?
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

A Sounds like it.

Q Okay.  The reason I'm kind of going through these

is earlier you had mentioned that Mr. Carter

sometimes wrote his notes to -- I'm trying to

remember the term used, but I didn't think you

used the term histrionic.  But what was the --

what were you trying to say about Mr. Carter's

notes?

A I think sometimes Mr. Carter would say things for

effect and that it was often times in the vein of

negotiations, typically when the Consortium would

also sometimes with SCE&G, as if, you know, he

would assume that these memos might make their way

to the Consortium and wanted to make him sound

very tough.

Q Was he a good negotiator?

A I thought Mr. Carter was a pretty good negotiator.

Q I've known him a long time.  That's the reason I

asked you that.  Did y'all ever think about

getting Mr. Carter in there to work with

Westinghouse and . . .

A Mr. Carter often was involved in negotiation

sessions with Westinghouse and the Consortium.

Q And in some of these meetings -- well, in all of

the meetings I read about they always said "we'll
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

look into it; we'll take care of it," didn't they?

A I don't know that I could characterize it that

way.

Q They seem to give a -- the Westinghouse and the

Consortium seemed to give a response at least that

answered the present question, didn't it?

A Well, I believe the Consortium, and when the

Consortium was dissolved, Westinghouse did believe

that they could impact improvements and did at

least acknowledge the concerns of the owner's and

to try to address the concern of the owner's.

Q So this paragraph that Mr. Carter -- I don't know

if this is the first time, but at least in the

second paragraph says, "One thing they brought to

my attention today is that SCANA has outside

counsel with construction litigation experience,"

referring to Smith, Currie and Hancock.  "I assume

they would likely represent SCANA and Santee

Cooper in any litigation.  If that is the case, I

would recommend we get them involved.  We need

their advice before we meet with Roderick and

Asherman."  And who is Roderick and Asherman?

A Roderick is Danny Roderick who was then CEO of

Westinghouse and Asherman is Phil Asherman, the

CEO of Chicago Bridge & Iron.
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T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q Were there discussions about the possibility of

having to litigate with the Consortium?

A There were some discussions involving litigation

with the Consortium, but relatively few of those

discussions involved me.  And so the folks that

you mentioned on these memos were really involved

with that, including the Smith, Currie and Hancock

the SCANA legal department would have been working

with.

Q And answer this for me:  Who is Danny and Phil?

A Danny is Danny Roderick, the CEO of

Westinghouse --

Q The same ones you told me?

A Yes.

Q The next page -- and I'll ask you this question:

It looks like you received a copy of this note

from Kevin Marsh?

A Uh-huh.

Q The last sentence Mr. Marsh says, "I don't have to

remind you that continuing delays and cost

overruns are unacceptable from a public

perspective and could have serious effects.  We

need to meet."  Did y'all meet about this note

from Mr. Marsh?

A You know, I don't specifically remember, but I
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don't have any reason to doubt that we didn't.  It

appears that Mr. Marsh threw out some dates to

those two CEOs and Mr. Carter was basically saying

he can make any of those dates.  So I'm sure that

there's a subsequent communications relative to

when they meeting.

Q Okay.

 

MR. BELL:  Off the record.

VIDEOGRAPHER:  This concludes the ending of

the video deposition of Stephen Byrne.  The time

is approximately 2:27 p.m.  We are now off the

record.

 

(Off The Record)

 

VIDEOGRAPHER:  We are now back on the record.

The day's date is August 14, 2018.  The time is

approximately 2:51 p.m.  This is video number

three of the video deposition of Stephen Byrne.

 

Q Steve, I have marked Exhibit No. 5 as an

interoffice communication of October 21, 2013, ORS

00065013.  Do you have a copy?  Do you have the

exhibit?

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 159 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

401
of490



   159

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

A I have it.

Q Okay.

 

MR. BALSER:  And before we began in

questioning, we had a conversation off the record

about the notations on some of these exhibits that

have red boxes and lines.  And I understand that

counsel for the plaintiffs have added those

markings, and we agreed that at some point we will

substitute clean copies of these exhibits.  We

have no objection to questioning the witnesses

with these.

MR. BELL:  There's no objection.  All right. 

 

(Whereupon, E-mail Correspondence was

marked Exhibit No. 5 for

identification.)

 

Q Do you remember seeing this at the time?  Or it

doesn't look like you were on the circulation

list, but --

A I don't recall seeing this.

Q Okay.  Have you seen it before?

A I don't recall ever seeing this.

Q You want to take a minute and kind of read it in
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detail or skim it, either way you'd like?

A All right.

Q I'm not going to go through every part of it.

A (Witness complies.)  Okay.

Q This is a memo, interoffice communication memo,

from the president of Santee Cooper, Lonnie

Carter, to Steve Pelcher and James Brogdon,

according to the heading.  Is that correct?

A That's correct.

Q And this appears to be a memorandum after a

meeting that Mr. Marsh, the president of SCANA,

and E&G and Mr. Carter had with the Consortium

presence.  Is that correct?

A The Consortium and Toshiba it looks like.

Q Okay, very well.  So you were not at this meeting,

I assume?

A It does not appear that I was at this meeting.

Q Okay.  But if this recollection of Mr. Carter is

accurate -- I'm setting that as an if -- then it

would appear that Mr. Carter is expressing a lot

of reservations about what's gone on and what

might happen in the future.  Would you agree that?

 

MR. BALSER:  Objection.  Lack of foundation.
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Q You've read the memo, haven't you?

A I've read through this memo and I think it's clear

at this point in time -- this is back in 2013 --

that the owners were not satisfied with the level

of progress specifically at that Lake Charles

facility.  CB&I, as the new owners of that Lake

Charles facility, had given the project owners a

new schedule based on module deliveries.  Some of

those module deliveries were not meeting their own

schedule.  And this appears that Mr. Carter and

Mr. Marsh were voicing their concerns and

frustrations over some of those scheduled

activities and their lack of delivery modules to

the Consortium and to Toshiba.

Q In fact, on the first page Mr. Carter says, "Their

failure to provide modules" -- I'm at the last

paragraph.

A Last paragraph, okay. 

Q -- "failure to provide modules on a timely manner

is now having a critical impact on the project,

and if not addressed immediately could mean that

our organization would be forced to take drastic

action."  Do you see that?

A I see that.  

Q And then the next sentence says he says,
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"Kevin," -- I assume he's talking about Kevin

Marsh -- "and I went on to note we have reached so

many new schedules -- we have received so many new

schedules that they are meaningless."  Do you see

that?

A I see that.

Q All right.  Now, this was not a communication from

Lonnie Carter to -- it was to their internal

organization, wasn't it?

A That's what it appears.

Q All right.  So he wasn't negotiating or wasn't

puffing or wasn't kind of doing all the things in

these other letters you mentioned.  He was talking

to his own group, right?

A That's what it appears.

Q Okay.  He also indicated that at this meeting

there was a number of discussion and points made

that these delays and the problems they were

having could affect their bondholders, their

investors, their banks, their financial market, if

you will.  Do see all the references in there?

A I certainly see the references to bond offerings

and, in fact, I think it indicated Santee Cooper

was preparing to go out in the market for the bond

offering.
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Q It mentions somewhere about E&G having to go in

the financial market --

A Would likely be in the market.

Q That's right.  So I assume Steve -- and you were

not in the financial area, were you?

A No.

Q Okay.  But you were kind of the spokesman for

Santee in a lot of the financial meetings and the

investor meetings, things like that?

A I wasn't a spokesman for Santee at all.

Q I apologize.  You were the spokesman for E&G?

A Correct.

Q And did you -- was Santee at those meetings or

just E&G?  These were to your investors.

A To the investor meetings that SCANA would have had

would not have involved Santee Cooper.

Q Okay.  So you were the spokesman for SCANA and E&G

at these investor meetings?

A I was one of the spokesman for SCANA and SCE&G,

yes.

Q Okay.  Were you the highest ranking executive at

those meetings?

A Our chief financial officer was generally in those

meetings.  So he was at the same level as was I. 

Q Okay.
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A And occasionally our CEO was in those meetings, so

he would -- obviously, he's higher.

Q Did most -- were most of those meetings in person

or did a lot of them occur on the phone?

A It would depend on the meeting.  The company had

quarterly analyst calls, earnings calls.  Those

were on the phone.  The company, for a period of

time, had annual analyst meetings in New York.

And the June 5th reference that you've seen in

some of these documents was one of those

face-to-face in New York webcast meetings.  The

company did have one or two -- I think it was

two -- of those annual analyst meetings at the

project site in Jenkinsville.  And then there were

what are colloquially termed "one-on-one sessions"

with investors generally around financial

conferences where representatives from the company

will speak to analysts.  They called them

"one-on-one" but it's generally three to five

people from the company and one to 12 analysts.

Q Would you normally have a statement or was it

usually oral presentation?

A The earnings calls had a script that was read and

then there was a Q&A session.  The --

Q And do you -- I'm sorry.
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A The analysts meetings in New York generally were

speaking from slides on PowerPoint presentations.

The meetings -- the one-on-one sessions that were

generally in New York, but could be in other

cities, would have a book of slides that the of

analysts would have their choices to whether

they'd use those or didn't use those, whether we

answered questions on the slides or whether they

just asked questions and we answered questions.

Q So you kind of pass out a presentation and let --

for them to ask questions?

A That's correct.

Q Are you -- do you remember ever hearing or

speaking to any analyst or any -- meaning any of

these investor meetings that E&G and SCANA had

grave concerns over whether or not these companies

can produce as a key promise?

A Well, first of all, I would not have used the term

"grave" because I didn't believe that that was the

case.  So when you're asking me what I would have

said, the company and I did make analysts aware of

the fact that we had delays and that the module

facility in Lake Charles was problematic.

Q Okay.  And would that be in some of the slides

you'd have or some of the statements?
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A It would be in all of them, yes.

Q Okay.  And so --

A It's also in testimony before the Public Service

Commission.  It's also in the quarterly BLRA

reports that the company produced.

Q Okay.  When these delays occurred and it cost E&G

money, that increase in cost would be passed on to

the customers.  Is that correct?  Pursuant to the

BLRA?

A Yeah.  If you were going to be outside of the

approval for BLRA for either cost or schedule,

then the company would have to go back to the

Public Service Commission to request a new

schedule and a new cost call schedule -- a new

construction schedule and a new cost schedule.

Q In order to get a cost increase, you had to also

pre that request have a schedule change?

A In order to get a new cost --

Q Yeah, and --

A I'm not sure I'm following you there.

Q I'll take that.  

A Okay.

Q You were not allowed to get an increase in the

rate to the customer unless you were within your

schedule.  Is that correct?
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A There was not a specific time between cost and

schedule before the Public Service Commission.  So

the company could have asked for a change to

either one without a change in the other.  The

Baseload Review Act called for a contingency

period around the schedule of plus 24 months or

minus 18 months.  Plus would mean your accelerated

months.  So focusing on the minus 18 months, which

means a delay, whatever schedule was approved by

the Public Service Commission, each of the

milestones would have an 18-month leeway to be

delayed.  So you were still within the confines of

the BLRA schedule approval as long as you were

within 18 months of the last approval.

Q I guess one day I'll ask Mr. Carter this question.

But did you -- since he's kind of repeating what

he remembered at this meeting, the request to the

Consortium to obtain new schedules was tied into

this complaint that Santee was having with their

potential meetings with their bondholders, the

financial market.  When you were telling these

folks there were delays, did you give them the raw

language of what was going on, that this was a

huge problem, there were potential questions about

whether the project was viable or not?  Or were
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you just saying, well, we've had expected delays

and don't worry about it we -- and on and on?  Was

it soft-shoed or was it told just flat-out giving

them the straight and narrow?

 

MR. BALSER:  Object to the prefatory remarks

before the question and object to the question as

compound.

 

Q Go ahead.

A Let me start off -- you started off saying Santee

Cooper and their bond offerings.  I was not

involved with Santee Cooper or their bond

offerings and I really don't know anything about

them.  I don't know what language Santee Cooper

used in their bond offerings.  You also said that

the -- something along the lines the project

couldn't be completed, and that was never the

case.  The project was always going to be viable.

And I think you used the term "not viable."  The

project was viable.  It was really just a matter

of cost and schedule, but the project was viable.

So in the disclosures that SCE&G made to the

financial community and the Public Service

Commission, the company did make those entities
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aware of the fact that there were ongoing problems

at the Lake Charles facility with regard to

module -- submodule deliveries, and made those

statements over multiple periods.

Q Those would be included in the ones you mentioned

earlier?

A They would be.

Q Okay.  And that was the extent of the explanation

given in regards to the delays in respect to the

modules?

A Without having them in front of me, I don't

remember exactly what was said.  There may have

been a little bit more explanation.

Q Okay.  Who is Richard Lorenzo?

A Mr. Lorenzo was, I believe, an external attorney

that Santee Cooper used.

Q On the last page, Mr. Carter indicates, "I remain

skeptical as to whether the information provided

by the Consortium can be relied upon.  We made

clear, Kevin and I, that we would monitor their

progress weekly and would take whatever actions

were necessary to protect our organizations and or

customers."  Did I read it correctly?

A You certainly seemed to have read it correctly.

Q All right.  I've marked Exhibit No. 6 which is a
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joint letter from Santee and SCANA dated May 6,

2014.  SCANA Bates RP 0304602.

 

(Whereupon, Letter was marked Exhibit

No. 6 for identification.)

 

Q Have you read this letter before?

A I have.

Q Okay.

A When's the last time I read it?  I don't remember

when the last time. I certainly read it in 2014.

Q Way back then, okay.  Is this is a fairly accurate

historical rendition of what had happened?

A I think the facts contained in here were fairly

accurate.

Q Okay.

A This was a letter that was written to Phil

Asherman and Danny Roderick and sent to Toshiba.

And so the real audience of the memo was Toshiba.

Q Okay.

A This was sent in advance of a visit that the two

companies made to Tokyo to visit with Toshiba.  So

this was intended to lay out for Toshiba all of

the issues that the companies thought were

involved with the projects to try to solicit some
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support from Toshiba or draw Toshiba in to assist.

Toshiba professed to have some skills, abilities,

knowledge that would be helpful in construction.

And the owners hadn't seen much of that to date

and wanted to get Toshiba's commitment towards

helping CB&I and their company, their subsidiary

Westinghouse, in the construction of these units.

Q Go to page 7.  The page is listed up top.  We

talked a minute ago about E&G's public disclosure.

And you mentioned that some of this had been

disclosed.  Under letter D it says, "On June 5,

2013, SCE&G publicly disclosed your statement to

us that you would not be able to meet the required

completion dates in the 2012 Agreement."  Would

that have been the first time that disclosure was

made or was it -- had it been made earlier than

that?

A The disclosure you're talking about is the delay

that's highlighted in this paragraph?

Q Where it says, "not being able to meet the

required completion date in the 2012 Agreement."

Had there been any prior statements that the

completion date was not going to be met?

A So you're talking about prior to June 5th?

Q Yes, sir.
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A I don't believe so.

Q Okay.  So we can then take June 5th as kind of the

date that you were first told that the completion

date may not be obtainable?

A That was the first day that SCANA announced it

publicly.  I think we got the schedule a couple of

days ahead of that.

Q Okay.  And you would have gotten that from the

Consortium?

A From the Consortium.

Q Would that have been Westinghouse?

A That would have come from Westinghouse and Chicago

Bridge & Iron.

Q And how far down the road did they extend or

propose the completion date would be extended?

A I think that it is the fourth quarter of 2017 or

the first quarter of 2018 for Unit 2.

Q All right.  And a similar delay for Unit 3?

A That's correct.

Q But in June of 2013, in addition to the module

unit delays, there were other problems that had

not been resolved.  Is that correct?

A Again, on a megaproject like this there are always

going to be problems and issues.  I think at this

point in time the only significant issue, at least
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that we're aware of at that point in time, was the

module delivery schedule.  So there had been some

previous issues getting licensed, for example.

But at this point in time the license had been

issued.

Q So in June of '13, your main concern at that time

was your delay at delivery?

A The main concern was the module delivery schedule.

Q What is the 47 CA-O1 submodules?

A Where are you?  What page number?

Q I'm sorry.  Page 10.

A Ten?

Q Under the letter H, the last paragraph.

A Last paragraph under hotel?  The CA-01 is one of

the big six structural modules and CA-01 is

comprised of 47 submodules.

Q So none of those had been delivered by that time?

A That's correct.

Q Were y'all becoming further concerned that the

date of completion would be extended?

A I think there was always a concern for schedule.

The module delivery schedule certainly had a

potential impact.  When asked directly, the

contractor would say that they believed that the

scheduled dates were attainable and they were
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working on mitigation activities with submodules.

Q On page 11, what is IFC?

A IFC is Issued For Construction.

Q So these are your design drawings?

A These would be design drawings that would be

issued to the project site for construction.

Q You started the project in 2009?

A Yeah.  The construction module started in 2009.

Q The second paragraph I thought was curious and I'd

like for you to comment on it.  I'll read it.

"The Consortium's early reports of design progress

were optimistic.  For example, in the March 17,

2011 Monthly Project Review Minutes, the

Consortium reported that it had delivered 90.49

percent of the scheduled IFC documents.  As a

result, the Consortium stated, 'Design

finalization is coming to an end and transitioning

to support certified for construction design.'"

Are we talking about all of the design documents

they indicated in March 2011, they were 90 percent

complete, 90.49?

A Yes.  The Consortium had indicated that the

design -- that the issue for construction design

documents were that far along.

Q And as you read further in these paragraphs, the
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letter indicates that you kept getting increased

percentage of completion of the IFC designs?

A The Consortium would report out monthly on what

their status was on the issue with construction,

yes.

Q Did you find at a later time that these

representations were inaccurate?

A Yeah.  The Consortium reported to us that their

representations were inaccurate.

Q When did you find out they were inaccurate?

Before or after they told you?

A When they told us.

Q So when they were telling it's 90 percent

complete, yet they can't do some work on the

building because they don't have design drawings,

I don't understand why you wouldn't have gotten

some clue that you weren't getting accurate

information.

A That's not a question.  What's the question?

Q All right.  Can you tell me why you didn't have a

clue that you weren't getting accurate information

on the completion of these drawings?

A Well, I didn't say that we didn't have a clue.

What I said was that Westinghouse reported to us,

the owners, that their previous estimate
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for percent of documents that were ready for the

issue for construction was inaccurate.  They had

some reasons for those.  But I don't recall in the

2013 time frame going to work on a building, as

you suggest, and it not being -- the design not

being ready to support the building.

Q Have you seen some of your internal documents?

And -- have another group that talks about the

number of design documents that weren't completed?

A Have I seen them?

Q Have you seen these?  Y'all have these internal

documents that talk about -- have you seen some

that say that, that talk about it?

A I'd have to see what documents you're talking

about to make a comment.

Q Did your group keep track of the final documents

that were completed?

A The new nuclear construction group, particularly

the engineering department, did track engineering

completion and certainly did look at these

documents.  That's not to say that that team may

not have raised a concern to Westinghouse over the

status of the documents.  I just know that much

about it.

Q Would that have been something that would have
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been reported to your or someone else or -- I

guess I'm curious because if you read through and

kind of the gist of all of this is that

Westinghouse was not giving you an accurate report

on how complete they were with the design

documents.  E&G was out there trying to figure out

why everything is getting delayed and later on

everybody finds out these documents are completed.

 

MR. BALSER:  Objection to the prefatory

remarks.

 

Q That's a good overview, isn't it?  

A No, I don't think that is a good overview.  I

think your question really presumes that the

change in percent complete for the IFC documents

was a cause for the delays.  I don't know that to

be the case.  Again, at this point in time, the

primary cause of the delays -- again, there were

some delays that had been in the past over the

licensing delay -- delay in issuing the license,

that was in the past.  There was some design

issues with the basemat pour.  That had already

been poured at this point in time.  So those kind

of issues were behind.  So in the forefront, at
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this point in time, not to say there weren't other

problems, but in the forefront there was this

submodule delivery schedule issue.

Q So as I'm hearing what you're saying, Steve, is

that while at some point there were issues with

the design drawings, that wasn't a major problem

in 2013?

A In 2013, that was not a major problem.

Q Did it become a major problem?

A Design issues certainly become a major problem.

I'm not sure whether the issue for design or the

issue for construction, design diagrams were a big

part of that problem or not.  And the design

issues at sub-vendors.  And certainly places like

Lake Charles would be a sub-vendor.  Those would

not be reported in the IFC completion percentage

numbers.  So those were not issued for

construction.  That was something that was handled

at a sub-vendor off site; not on-site construction

issues with construction vendors.

Q What is WEC Design?

A WEC was their terminology for Westinghouse.

Q Okay.

A I think it's Westinghouse Electric Company.

Q So on the paragraph C on page 12, this letter
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outlined some of the design issues and the impact

it had on delays. Is that correct?

A That's correct.

Q And are these current in 2013 he's talking about

or things that happened in the past?

A Well, this is 2014, this letter.

Q I'm sorry.

A And so some of these would have been historical

representations of issues such that Toshiba was

well aware of them.  Again, you know, the letter

was written to the Consortium which is who the

contract was with.  Westinghouse would have been

painfully aware of all of these issues.  So the

audience for these was really Westinghouse.  LARs,

the License Amendment Request, if you remember

when I was talking about the Part 52 issues and if

things don't line up we might have to change the

license.  Well, LAR is the way that the license is

formally changed with the regulator.  And so the

point here is that changes to the design were

forcing the project to do more changes to the

license.  So once the license is issued by the

Nuclear Regulatory Commission, that's in custody

of what they call the licensee, which would have

been SCE&G.  So SCE&G is the ones that now have to
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change the license if a design change forces the

change in the license.

Q Okay.  So whether we talk about a final design

versus a design change, design changes were giving

you a lot of problems, right?

A Design changes were causing some problems on the

site, yes.

Q And design changes were because of what?  Why were

they having those changes?

A There wasn't any one issue.  The design changes

were coming from a number of things.  One, as

Westinghouse would finalize things with the

Nuclear Regulatory Commission, they saw a lot of

turnover at the Commission with people who would

proof the design up front.  And while they thought

they had an agreement, an agreement with a new

person didn't seem to hold, so there were

necessitated changes to the design.  There was an

issue with the shield building and aircraft

impact, and Westinghouse had to do a lot of

changes to the design of the shield building, much

beyond what they anticipated doing.  There were

changes that were coming from the projects being

constructed in China that were ahead of the US

projects.  There were things that the US projects
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were learning.  So if you find out you can't buy

certain material that may have been spec'd, then

they would have to change the material spec, that

could require a license change.  So there were a

variety of reasons for the changes to the license

and the design causing these kinds of design

problems because of the new construction regiment

under the 10CFR Part 52.

Q What is a departure?

A A departure is a way to change a part of the

design that doesn't require NRC approval.  So the

significance of changes was kind of tiered.  If it

met a certain tier, you'd have to go to the NRC

before you could implement that change.  But there

was a lower tier, some things that weren't really

described in detail in the design that you could

change with the departure.

Q In the bottom of page 12, this letter states "In

addition to the LARs, the Consortium has also had

a large number of departures.  The April 17, 2014,

project status report states that 595 departures

have been identified.  That's a lot, isn't it?

A It seemed like a lot, but in reality that was a

fairly manageable number.

Q Well, but you indicated this had the potential for
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impacting the project's schedule.

A Yeah.  So any departure, any license change would

have a potential to impact.

Q "Of these 237 are in progress," -- are in process,

excuse me -- "and 358 are in the queue.  These

departures do not require NRC review but have the

potential for impacting the project schedule due

to Westinghouse design changes."  So this letter

is basically laying out a list of issues, a list

of the problems.  And, with all due respect to

your testimony, are you trying to minimize these

now?

A No.  I'm not trying to minimize them.  They are

what they are.

Q But when I ask you about them, each one is like,

well, it's not -- it's almost making me feel like

these aren't really bad; these are okay.

 

MR. BALSER:  Objection.  Argumentative.

 

Q Is that what you're trying to do or --

A No.  That's certainly not what I'm trying to do.

Q I mean, these are -- 

A I was trying to add some context to the letter.

Q Okay.
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A And I wanted to try to understand that even though

this was letter that was sent to CEOS of the

Consortium members that the owners really had a

different audience in mind for the letter.  So it

was going to recant things that the Consortium

would have been well familiar with and that there

would have been other documentation to back up

those issues.  I don't want to try to minimize all

the issues, but certainly there were delays going

on in the project and certainly the owners wanted

the Consortium to start performing and certainly

they wanted the parent company, Toshiba, who had

advertised some of their own skills in the nuclear

construction, to get more involved.  And this

letter was followed up by a visit by the

executives to Toshiba in Tokyo to solicit their

support.

Q When you look at the -- I'm not sure sometimes

when I read it.  When you look at your testimony

before the PSC, some says it's submitted or, you

know, kind of prepared in advance, and some, I

guess, you're sitting there and answering

questions.  I don't get the -- excuse me -- I got

the -- and I'm going to give you this preliminary,

and I know I'll get an objection.  I got the same
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feeling reading that testimony that I'm getting

today, that it's almost minimized for the audience

instead of what it actually says in the letter.

So my question to you is was that intentional that

the impact of these was trying to be minimized or

was that really given in the raw state like I just

read in the letter?  

 

MR. BALSER:  Object to the prefatory remarks.

Object to the characterization of the witness'

prior testimony from the PSC.

 

A You had asked me to explain individual aspects.

Certainly the others were concerned, concerned

enough to write the letter and concerned enough to

make the visit to Japan.  So the issues were real

issues; some of them are historical.  So -- but I

was trying to put some context around the letter.

Q On page 13 of the Roman paragraph V, it says "Our

frustration continues to mount."  Did you at any

time ever tell the PSA that your company's

frustration continued to mount in this project?

A Certainly company witnesses before the PSC did

discuss the fact that the required improvements

were not taking place; that the promised
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improvements were not taking place, but while,

perhaps, did not use the term "frustration

continues to mount" the gist of that was in that

testimony.

Q Did you ever tell the PSC or an investor meeting

that Westinghouse and the Consortium has made

promise after promise but fulfilled few of them?

A That specific language, no.  But we certainly made

the PSC and the investor community aware of

problems and delays and cost increases for the

project.

Q Did you ever say to the PSC or to the investor

meetings that the delays that you were referring

to were solely the Consortium's fault?

A Did we ever say that the delays were solely the

Consortium's fault?  When the company discussed

the delays, they discussed who would be

responsible for the delays.  Some of the delays,

for example, the delay in receiving the license,

some of that delay was on the Nuclear Regulatory

Commission.  And I believe if you look at what we

discussed, you would've pointed that out, where

delays came from modules, submodule delivery.  We

called out who was responsible for that.  So --

Q What was the 2012 agreement?  Remind me.
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A There was an agreement with -- at the time it was

Shaw -- with Shaw and Westinghouse that was all

for kind of big picture commercial issues, one of

which was the delay in receiving a license.  So it

accounted for that eleven month delay.  So if, you

know, the Consortium did not want to be held

responsible from a liquidated damages perspective

for the Nuclear Regulatory Commission not issuing

the license in time.  So there was a negotiation

about additional costs.  For example, there was a

valley in the rock below Unit 2.  Ours is a hard

rock site, but they mapped the site to the extent

that they could, but between some of the moorings

there was a big depression in the rock which meant

it had to be filled in.  So that was additional

cost, so that was a change order that was

negotiated in with this.  The delay in receiving

the license was a change that was negotiated into

that 2012 agreement.  So out of that 2012

agreement did come some new guarantee completion

dates, which I think you saw and referred to

earlier in this document.  But that was an

agreement that was inked in I think early 2012,

but actually finalized by July of 2012.

Q Okay.  So this letter indicates that the delays
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since the 2012 agreement had been solely the

Consortium's fault.  Do you agree with that?

A Where are you reading from?

Q The first -- the second paragraph under V?

A I would have to say that since that agreement they

were all or mostly the Consortium's fault.

Q Okay.  Let's go to the -- two paragraphs down.  It

says -- it estimated that additional cost of $150

million and a 100 million in liquidated damages.

And then the letter say,s, "We are in the process

of investigating other additional costs we're

incurring due to the unexcused delays or

associated changes to your work plan.  We will

advise you of their categories and amounts once we

have completed our investigation."  Who was in

charge of that investigation?

A I don't remember a specific individual, but it

would have been a combined effort between the new

nuclear construction group and the financial

group.  So there would have been a delay in the

associated cost.  The delay would have to be

identified and associated cost would have to be

identified.  So it would have to be a

collaborative effort between those two groups.

And these were things like additional storage
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because of the delay.  The Consortium started to

use a lot of tents to store things and the owner

started to build a lot of -- we received a lot of

invoices for tents, which are more expensive than

you might think.  So the owner started to reject

some of those invoices for tents.

Q So was there a report issued after the

investigation was completed?

A I don't recall.

Q If there was, would you have been given a copy of

it?

A That would be likely.

Q And, again, if I were wanting to find that report

or if you wanted to find it, how would you ask for

it?

A Well, I would likely go to -- well, the person I

would go to would be Alan Torres probably, but to

try to find that now, Alan doesn't currently work

there.  He knew, and I would have asked about it

if he still was working with the company.

Q Right.  Exhibit No. 7 is SCANA Bates number

RP0465823.  Again, the red boxes are self-entered

and we will clean them up at a later time, if

requested.
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(Whereupon, SCANA Release Document was

marked Exhibit No. 7 for

identification.)

 

Q You're familiar with this?

A I am.

Q Document?

A Uh-huh.

Q Rhonda O'Banion and Christina Putman, they work in

media and investor contact?

A Yes.  Rhonda O'Banion works for SCANA in media

relations and Christina Putman, at the time,

worked for SCANA in investor relations.

Q Is she still there?

A I think she's still with the company.  I don't

think she's still with investor relations.

Q Okay.  This is a press release?

A It is.

Q The first paragraph basically says that something

was "completed on November 4, 2013.  Placement of

the nuclear island basemat for the VC Summer

Unit 3 in Fairfield County.  This major milestone

comes just seven months after SCE&G poured the

first new construction nuclear concrete in the US

in three decades for its Unit 2 nuclear island."
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So that was the introduction.  Was that an

important milestone?

A It was.

Q And what is that nuclear island basemat?

A The basemat for the nuclear island is the concrete

foundation that everything that's nuclear

associated with the plant will sit upon.

Q Is that the base --

A It's the basemat; it's the foundation.

Q Is that six-foot thick?

A That's correct.

Q Did it have a lot of rebar in it?

A Had a lot of rebar.

Q Since you're a little bit familiar with it, I

guess you watched some of it get poured?

A I watched what?

Q Did you watch some of it get poured?

A No, I did not.

Q How large of a footprint is that?

A It was about 7,000 cubic yards.  I would be

surprised if they didn't put the footprint in

here.  So 32,000 square feet.

Q Eighty times 40?  Forty times -- 80 times 40 sound

about right?  It might not be that exact

dimension, but --
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A Yes.  Yes.

Q All right.  And six feet deep?

A Yeah.

Q So read, please, if you don't mind, the first

paragraph that's in red.  It starts off "We are

again proud."

A "We are again proud to have accomplished such a

significant milestone as our nuclear project

progresses, said Kevin Marsh, chairman and CEO of

SCANA.  This is another example of our outstanding

collaboration with Santee Cooper, CB&I,

Westinghouse Electric Company and the many other

stakeholders who play a role in providing South

Carolina with the best solution for meeting the

long-term for clean, safe and reliable power."

Q The next paragraph, if you don't mind reading

that, please.

A "This successful basemat is a testament to the

hard work by all involved, said Lonnie Carter,

president and CEO of Santee Cooper.  We have come

a long way since getting our combined construction

and operating licenses in March 2012, and this

milestone gets us one step closer to the finish

line and the many benefits these units will

provide for state."
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Q This was issued on November 3 -- 4, 2013.  Is that

correct?

A That's correct.

Q A couple months after the round-up letter of

May 6,2014.  Is that right?  In all these meetings

we've been talking about?

A The round-up letter was in 2014.

Q I'm sorry.  So this was prior to the round-up

letter?

A That's correct.

Q I recognize the round-up letter is in 2014, but it

does look back in history about what was going on,

doesn't it?

A It does do some backward looking.

Q In fact, most of it is backward, isn't it?  We

talked about the 2013 time frame, didn't we?  Are

we talking about the 2013 time frame in the

round-up letter?

A I don't remember what we discussed, but I think

there were references to 2013 in the round-up

letter, if that's what you're asking.

Q And then we talked about the letter from -- the

joint letter from Santee Cooper and SCANA which

was the May 14 letter.  So if I were someone

reading this and I'm a customer of E&G, it would
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sound like everything was going fine, wouldn't it?

 

MR. BALSER:  Objection.  Calls for

speculation.

 

Q You know what that word "fine" means?  That's a

Sumter, South Carolina term.

A (Response.)

Q So you're from Mount Pleasant and not too far from

Sumter.

A Originally from West Hartlepool, England, which

is -- 

Q Where is that? 

A West Hartlepool, England, which is a long way from

Sumter.  However -- 

Q What would y'all use instead of fine?  Do you have

a term that you might use?

A We'd probably say it was bloody good.

Q Bloody good, okay.

A This is a press release which is advertising an

accomplishment.  And key to this is that the

qualification for production tax credits actually

had three gates that you had to clear.  The one

that we've been talking about is qualifying for

production tax credits has been the last gate, but
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there were two prior gates.  One was you had to

apply for a license by a certain time frame, and

the second was you had to pour -- concrete by a

certain time frame.  So this qualified the -- both

units now --

Q You --

A It made that second gate for production tax

credits.

Q Okay.  I think the part that gives me some concern

is the quote by Kevin Marsh, and I understand how

press releases are done.  Every now and then I see

a quotes sometimes that I'm sure I made.  I see

that Mr. Marsh says, "This is another example of

our outstanding collaboration with Santee Cooper,

CB&I, Westinghouse and many other stakeholders who

played a role," et cetera.  If I were Toshiba, I

would probably like to see this document compared

to the stinging documents I had just gotten or

were going to get.  Did E&G ever have a press

gathering and say, look, we're just catching the

booger out there.  This is tough.  This is costing

us a lot, lot more than we thought and we're not

sure this project's going to make it?

 

MR. BALSER:  Object to the form.
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Q Did y'all ever do that, a press briefing or

anything?

A First off, the company was never of the opinion

that this project wasn't going to make it.

Q Well, then let me rephrase my question.  When I

use the term "not going to make it," do you

remember we talked about earlier "in the money?"

If this project ever got out of the money, would

y'all continue it anyway?

A Well, I'm not sure -- again, I'm not sure what you

mean by "out of the money."  But there was an

evaluation done in 2017 by SCE&G relative to what

it was going to cost to finish the project without

Westinghouse's involvement as the EPC contract.

And that evaluation, it said the plans couldn't be

done, but it was this is the new schedule and this

is the cost, associated costs.  And that

associated cost was viewed by the company as to

high --

Q Prohibitive?

A Right.

Q Do you remember who did the cost analysis?  Was

that internal?

A It was internal.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 196 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

438
of490



   196

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q Steve, let me ask you a tough question.  When was

that -- ask you a tough question.  When was that

analysis done?

A That analysis was done at about -- it started

about the time of the Westinghouse bankruptcy and

concluded in July '17.

Q March 17 and July?

A Correct.

Q So E&G had the ability to do the proper financial

analysis for the project at any time it wanted to,

didn't it?

A No.  The bankruptcy gave to the owners some

information that it did not previously have.  So

the Westinghouse became very open with information

when the bankruptcy happened.  So there was

information that the company did not have

previously that it did have to do its own estimate

with.

Q But you had the ability, if you wanted to, to

obtain outside experts along with your internal

people to sit there in 2013 and '14 and say where

are we going; how much is this going to really

cost us?  You had that option if you wanted to

exercise it, didn't you?

A The owners did review the ETCs when they were
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presented to the company from the Consortium.  So

there were reviews done of the schedules and the

costs.  And those cost review often led to

commercial issues or disputes between the

Consortium and others.  In fact, leading up to the

2015 case that the company had with the Public

Service Commission, there was a string of

negotiations stemming from a late 2014 estimate to

complete that the Consortium had given to the

others.  It was a significant review of cost and

schedule at that point.

Q Okay.  Thank you, I appreciate that.  My question,

though, wasn't -- I wasn't looking for that

answer, but I appreciate it.  It's good to have

that information.  Your company, however, if so

choose, could have gone outside of asking what

Westinghouse is telling you, because y'all have

already said you didn't trust the, did you?  So

why would you not go get an independent analysis

and say, "What is this going to cost us?  Are we

going to be in the money or not?"  Whether you use

that term, but you know how I'm using it now.  Why

didn't y'all do that early on instead of in 2017?

A So your question, there was a couple of things in

there.  Could you ask that question?
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Q Sure.  I know I might be a little naive about

this, because this is a complicated project.  But

there are other people in this world that know how

to come in and give you a cost analysis of that

kind of project.  Westinghouse wasn't the only one

out there, were they?

A No.  Westinghouse is the only one that had all of

the information that would be needed to . . .

Q Well, you knew what you had on-site, didn't you?

A We certainly knew --

Q You knew how far you had gone.

A We certainly knew how far we had gone.

Q And if something is sitting up the road in

somebody else's yard, that's not on-site, is it?

A No.  That would be in somebody else's yard.

Q Right.  So you could figure out, if you wanted to,

in the simplest, the high view, of what we've done

so far and what's left to be done.  And I assume

you had the right to look at drawings, didn't you?

A We had the right to look at drawings.

Q So if you had wanted to go get a cost analysis in

2013 or '14, that could have been done, couldn't

it?

A Well, the company did do that with its own people.

Q But you said they did it with Westinghouse
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involved and that's where you weren't getting the

same information that you got from the bankruptcy

people.

A We would have to have Westinghouse involved.

Westinghouse, during the bankruptcy process,

became more open and gave us access to information

that they previously had considered to be either

confidential or business proprietary, which is not

unusual in a closed proportion of an EPC contract.

But that also included -- that included not just

schedule and cost but actually information from

subcontracts and some vendors that they were using

to deliver things to the site.

Q You said that you, in fact, in fact did that, in

fact did do the analysis.  When was that done?

A The company did an analysis on a couple of

occasions.  And relative to scheduling, the

company did a review of the schedule every month.

Q Do you have a report on those?

A I don't have a report, but I know that their

construction group had a procedure where they had

a -- had to do a review of the schedule every

month.

Q Was that broken down to a report of some kind?

A I don't know if it was broken down in a report of
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some kind.  I got the feedback on the schedule

reviews verbally for Mr. Torres, Mr. Jones,

Mr. Archie.  And with what the NND team would have

to do is they would have to rely on some

information that came from the contractors,

whether that was Shaw and Westinghouse or CB&I and

Westinghouse or Fluor and Westinghouse, they would

have to rely on some information that came from

the contractors.  And the NND team would review

the schedule to make sure all of the aspects of

the schedule were actually in it so that things

were not omitted.  And then they would verify that

things were logically tied, such that, you know,

precursor A would have to come before activity B

and that things flowed through to the end.  So

there was a schedule review done by my folks that

are much more experienced than I am in reviewing

schedules and looking at schedules.  There were

also things that had to track into the schedule

that the Consortium wouldn't necessarily be

concerned with but that SCE&G would have to be

concerned with.  Some of the LAR activities, for

example.  Training operators, for example.  That's

not something that the Consortium would put in the

schedule, but it is something that SCE&G would put
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in the schedule.

Q Okay.

A So -- and then we did have a financial team with

accountants and auditors that would review the

cost buildups.  And, again, that did lead to a

number of commercial disputes between the

entities.

Q So did y'all ever make an analysis, a financial

analysis, and a schedule analysis that was part of

your internal review?  I asked you a minute ago,

you could have gone outside.  And you said, in

fact, you did that, but you did it with internal

people, didn't you?

A Yeah.  The internal NND team could have relied on

some external expertise along the way.  That would

have been up to them.  I don't know that they

didn't use external --

Q And so would there be reports that reflected that

analysis?  

A There may be reports.  What I got was verbal.  I

know that there was a report of some description

around the August 2014 ETC that the Consortium

gave to the owners, and it was a review of cost

and schedule.  So there was a report issued, at

least at that point in time.
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Q But doesn't that report reflect what you're being

told by Westinghouse?

A It certainly would reflect what were being told by

Westinghouse and have a review done by our folks,

by the NND team.  And, generally, that was mostly

SCE&G folks but with some Santee Cooper

involvement to review that the schedule made

sense, that the schedule was logical.  You would

have to make some assumptions on some of their

inputs.  That's true.  You would have to make some

other assumptions.  And the cost numbers, you

know, I think the SCE&G team was fairly in depth

of figuring out the cost analysis.  There were

some closed-book portions that the SCE&G team

would not have access to.  But, again, that did

lead to a number of disputes between companies.

So it wasn't a case of, you know, you roll over

and just accept what they had.  You would have a

number of disputes.

Q So if I were to ever say to a court or a jury that

Westinghouse, until the bankruptcy, never went

outside to get an independent analysis of what's

going on and the cost of future -- the future cost

of the project, would that be a fair statement?

A I don't believe so.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 203 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

445
of490



   203

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q Okay.  And I'm asking you.  Tell me why that's

not?

A Well, you said Westinghouse went outside --

Q I apologize.  I meant E&G.

A Okay.

Q Let me rephrase that.  Let me start over.  If I

were ever to tell a court or a jury that E&G and

SCANA did not go outside of its company and

perform an -- have performed an independent

analysis of what it would take from some point in

time to finish the project, would that be a fair

statement?

A Certainly at the point of bankruptcy, SCE&G did do

an internal evaluation of cost of schedule with

information it didn't previously have, and did

employ some outside resources to do that.

Q So prior to that it wasn't done?

A Prior to that, what I said was the NND team may

have employed -- they certainly did reviews of

schedule and reviews of cost.  They may have

employed some external resources in the schedule

review.  But generally have the internal resources

with the experience that would have been required

to do those schedule reviews, and, in fact,

outside of the Southern Company project and the
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Summer project, I don't believe there were experts

out there with Part 52 experience that could have

effectively reviewed the schedule as well as the

folks internally could have.

Q What did you get from Westinghouse from the

bankruptcy that you could not have gotten earlier?

A There was cost and schedule information, buildups,

commodities, quantities of commodities, unit rates

and then subcontract information from some of the

vendors that Westinghouse was using.  Those were

some of things.  Now, to get a more accurate

description you would need to talk to the to team

that performed that ETC.  It was led by a

gentleman named Kyle Young.

Q Kyle Young?

A Yeah.

Q So I hear what you're saying, but if you had to

get the cost from subs from Westinghouse, an

independent analysis could come up with their own

without having to talk to Westinghouse, couldn't

they?

A Well, if they did it without talking to

Westinghouse, you wouldn't know if it is accurate.

Q But at least -- when the analysis was done, what

was at least reported to the public, it was
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astounding to what it would cost, right?  

A Say that again.

Q I mean what was the analysis?  What was the

result?  To finish the project, after the

bankruptcy, what would it have cost?  

A The exact figure, I don't have.  I think the --

you're talking about the to-go cost or the cost

above the fixed-price option?

Q Well, you didn't have that anymore because

Westinghouse was gone.

A Well, we didn't have the fixed-price contract, but

you were asking for what was the cost.  So you're

asking for what was the cost in excess of what had

been approved?

Q Right.  In other words, what would have been the

increased cost over what you had already gotten

approved?

A I don't remember exactly, but I think it was on

the order of $2 billion.

Q Only 2 billion?

A Only 2 billion.

Q I mean, a billion here and a billion there becomes

a lot of money, but what was the total cost of the

project that was reflected or was to take?

A I think the SCE&G's portion of the total was
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around 7.7 billion under the fixed-price option --

under the fixed-price contract.

Q So y'all were willing to pay that?

A Yes.

Q Okay.  And Santee was willing to pay theirs, a

little bit smaller than that?

A Right.

Q Okay.  And so to get this project finished would

cost an additional 2 billion?

A Again, I said I don't remember the exact number.

Q Approximate?

A I think it was under the order of 2 billion, and

that would have been the E&G portion of it.  So it

may have been three-and-a-half to four billion

total when you include the Santee Cooper.

Q Steve, how could your internal people be so off in

2013 '14 when they did this analysis?  $4 billion 

off, that's a lot of money.

A Well, I don't know that if you look back at 2013

or '14, that you would've come to the conclusion

that it would have been this far off.  So there

was a lot of things that happened in the meantime,

so you're talking about, what, three years to four

years.  So there was a lot of things that went on

in that time frame:  The Consortium had been
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broken up; there were commercial disputes between

the Consortium members themselves; there were

lawsuits between the Consortium members

themselves; some of the commodities were obviously

off; how much the commodities were obviously off;

and then you have a new constructor come in.  And

every new entity wants to do things their way,

right.  So CB&I wanted to do things their way.

Fluor comes in, they want to do things their way.

So I'm not necessarily saying that the Fluor unit

rates were correct, but our team adopted the Fluor

unit rates.  So, you know, everybody has their own

bent or slant on how they can do things, their own

means and methods.  I do think that Westinghouse

was not mature in the EPC agreement.  I think they

tried to bring in that experience with their

Consortium partner, and as they went through

Consortium partners, I don't think that worked

very well for them.  But again, there was

information that was not given to our team that

would have allowed them to do the kind of

evaluation you're talking about in order to deal

with that significant amount of cost.

Q All right.  So let me just get some ballpark

figures.  The total cost of the project originally
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presented to PSC was how much approximately?

A You're talking about the 100 percent, Santee and

SCE&G.

Q Yes.

A It was I think about 9.9 billion.  So let's call

it 10 billion.

Q Okay.  So 10 billion.  And with the increases that

were requested and approved, how much did the

total cost go to?

A When the fixed-price option was approved, it would

have been about, in the ballpark, about 14.

Q And then the analysis after bankruptcy would have

added another 4 billion?

A I think it was around that number.  Again, I'm

going off memory and I don't know that it's

accurate, but it's --

Q So that's where the total of about 18 billion.  So

out of the 14 projected, cost after approval, how

much was actually paid out of the 14 billion?

A I think the number was on the order of nine.

Q So if someone just in general with those numbers,

someone coming in would have to spend another nine

billion to finish the project?

A That would be about right.

Q So someone coming in today would have to spend
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almost as much as the original contract called

for.

A Correct.

Q So I represent the customers of SCE&G.  And we run

into people all the time that want to talk about

the case.  You can imagine.  And they ask the

question, "How could someone not figure this out

and be so off?"  And I keep telling them, "It's

not your fault; you're just a customer."  They

say, "I know, but we're having to pay the rate."

So whose fault was all of this?  Did y'all not

have any blame in overseeing what was happening

and taking a quicker step to cut it off?  And the

reason I ask that, and I'll ask the question: If

Lonnie Carter asked one of his first letters, "We

need to review our options."  And one of those

options could have been back in '13 to declare the

contract over.  There were so many things done

wrong by Westinghouse, I'm assuming that would

have been an option.  So if that had taken place

and everybody had stepped back and said, "Let's

get this project rebuilt" you could have at least,

at that time, have said should we go forward or

not.  Could that not have been the case?
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MR. BALSER:  I object to everything.  

MR. BELL:  Everything?  

MR. BALSER:  Well, everything except for the

last sentence in which you actually asked the

question.

MR. BELL:  Come on?  Everything?

MR. BALSER:  Everything.

 

Q All right.  Steve, this is an important question

to me, and I'm not sure it has much legal impact,

but it is a curiosity of the man and woman on the

street, is you guys, SCE&G, were the ones

overseeing the project, correct?

A Correct.

Q And the PSC in fact said in one of their orders

Westinghouse didn't have a duty to the customer;

y'all did.  Do you remember that?

A I don't remember.

Q It's in one of the orders.  Actually, it's kind

of -- they don't have the duty to the customer but

you, SCANA, SCE&G do.  But you don't deny that, do

you?

A No.

Q Okay.  So I think of my young son who is different

than my young daughter because he's always not
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doing his homework and she always does hers.  When

does it come to the point you take away the

skateboard and the screens and how long do you let

it go before you cut it off?  That's not a hard

example, I understand this.  So my question to you

is Lonnie Carter said in 2012/13, "We got to look

at our options."  Did y'all ever consider that

that maybe we could say, "Let's stop; let's look

at the cost going forward to see if these people

that have proven -- almost proven that they were

incompetent.  That we're just going to continue to

pay for the incompetence."  Was that ever

considered or talked about?

 

MR. BALSER:  Object to the prefatory remarks

of the skateboards and screens.

 

A Let me see if I can explain to what I know about

this.  Certainly there were times over the life of

this project that the owners, SCE&G and Santee

Cooper, looked at what they could do and what

their options were.  Certainly there were times

over the life of this project that companies were

not happy with the progress being made by the

Consortium, whether that Consortium was
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Westinghouse and Shaw or Westinghouse and CB&I.

At each step where there problems or issues, the

owners attempted to remedy those issues by a

variety of methods.  Now, firstly, you're going to

ask the Consortium to try to do better.  And there

are a slew of what are called "project letters"

from the owners to the Consortium to say we're not

happy with what you're doing here, please improve.

You've seen some examples of things like that

here.  This wasn't a Consortium letter, but it was

a letter to the Consortium members that really

angered their parent company, Toshiba.  There were

mitigations that were attempted.  Some of them

successful; some of them were not successful.

There were changes in plans.  There were changes

in schedule launching.  The owners withheld money

to try to force the Consortium to, you know --

convince them that we're serious and try to push

them towards completion.  We had seen that the

litigation, whatever it was at Southern, didn't

seem to be having any positive impact on the

Southern Company project.  Your premise that the

owners could have simply just said stop, kick

Westinghouse to the curb, and decide to continue

is faulty.  The owners had a contract with a
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Consortium.  The owners didn't want to breach that

contract.  What you're proposing would have been a

breach of that contract.

Q If the other side --

A I'm trying to answer question --

Q Yes, sir but -- 

A I'm trying to answer the question -- 

Q -- you're filibustering.

A No, I'm not filibustering.  You asked me a

question about -- and you said it was hard

question.  So you asked me a question why didn't

the owners do this. 

Q I asked you did --

A Did the owners ever do this --

Q -- did you think about that as an option?

A So I'm telling you that the owners didn't think

about a lot of those things.  So not only did the

owners consider what actions they could take, they

took actions: withholding money, trying to help

the Consortium, threatening the Consortium, going

to visit the Consortium's boss, if you will.  So,

you know, there were a lot of things that were

done.  Certainly, you know, the company threatened

the Consortium with litigation.  They threatened

the owners with litigation.  But to do what you're
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suggesting would have been a breach of contract

and that would have been embroiled in a much

longer legal dispute.  Once Westinghouse was

selected and the license was issued, the owners

then needed to go with Westinghouse.  So to kick

Westinghouse to the curb and select somebody else

would have meant starting over, starting from

scratch with another vendor that may have not been

any better.

Q That's what you would have had to once the

bankruptcy was done, wasn't it?

A Not the case.  So the owners did consider that.

And even if the owners tried to make the case that

Westinghouse was in breach, there wasn't anything

there was obvious to say they're in breach.  And

that would have resulted in litigation between the

owners and the Consortium.  So then construction

stops, the workforce that we've now trained goes

away.  All the field non-manual personnel go away.

A lot of their own people -- it's the hiring for

SCE&G staff that went from a handful up to about

650 by the time the project stopped.  So in this

2013 time frame we may have been at 400 people.

Those people go away.  And so stopping the

project, even for a period of time, once you lose
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those resources, then getting them back is very

difficult training them again.  It's very

difficult, particularly with licensed operators

and nuclear technicians. 

So, yeah, it was contemplated what would

happen if we stopped, what would happen if we

tried to make a pitch for Westinghouse being in

breach.  Now, some of those discussions were with

our attorneys that my colleague will remind me I'm

not supposed to talk about.  But those kind of

things were considered.  And it wasn't until the

bankruptcy when Westinghouse was clearly in breach

that we had the access to the information.  And

the plan to go forward was a plan to go forward

with Westinghouse still involved.  So Westinghouse

was still an entity in bankruptcy; they would

still be involved in the project, though not

leading construction.  So that was the change that

was contemplated after the bankruptcy.

So what you're suggesting, yes the owners did

mull that over.  And the potential ramifications

or consequences of that were also very

significant.

Q You can't talk about that because you had

attorneys involved?
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A I think I've talked about it, but the specifics

about what I discussed with the attorneys relative

to the breach discussions, I don't think I can

talk about.

Q Well, I have to ask it, and I might get an

objection.  But you said something a minute ago

that Westinghouse was not in a breach.  Is that

your opinion or is that something you were told?  

 

MR. BALSER:  Object to the extent that it

calls for disclosure attorney-client privilege.

Thank you.  To the extent you can answer it

without revealing attorney-client privilege

information, you can answer it.

 

A And I think that would difficult for me to talk

about without revealing privileged conversations.

Q Okay.  I mean, what would they have had to done?

I mean, in all seriousness, what would they have

had to have done to be in breach of this damn

contract?

A Well, your premise is that just because they're

late or just because it's costing more money means

that they're in breach, and that's not necessarily

the case.  So the remedy in the contract for

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 217 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

459
of490



   217

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

somebody being late is liquidated damages.  So the

Consortium did send us at times project letters

indicating what our remedies would be for those

things.

Q So Mr. Carter was suggesting along these lines

that's that it's time to get a third-party --

outside third-party in to take a look at things?

A When are we talking about here.

Q 2013?

A Are you referring to something that we've been

discussing?

Q Well, I'm just kind of moving on.

A Okay.

Q Do you recall before the Bechtel Group was brought

in that Mr. Carter actually they met with Bechtel

Group.  You heard about that?

A I'm aware that Santee Cooper met with Bechtel

before SCE&G knew about it, yes.

Q Okay.  And do you know the length of time from the

time of that meeting to the time that Bechtel was

finally engaged?

A I don't.

Q Okay.  Now, who is Michael Crosby?  Is he a Santee

Cooper guy?

A Yes.
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Q Now, this is Exhibit No. 8, ORS 00006114 through

6116.  Again, the red mark's ours.  We agree to

remove them at a later time.  All right.

 

(Whereupon, E-mail Correspondence was

marked Exhibit No. 8 for

identification.)

 

Q This is dated October 14, 2015.  Do you see that?

A Yes.

Q Okay.  Now, this is after or before the final

Bechtel report came out?

A This was before.

Q Remember the date on the Bechtel?  I don't have it

right off.

A Bechtel gave what they called a preliminary

presentation to the owners on October 22nd.  And

the Bechtel final report was dated in February, I

think was February 5, 2016.

Q February, all right.  So the initial report to the

owners, was that the draft report?

A No.  The initial report of the owners was a

presentation and it was from October 22nd.

Q Did they have a PowerPoint?

A They had a PowerPoint, yes.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 219 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

461
of490



   219

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q Okay.  I think I've seen that.  I'm not sure.  But

have you seen a draft report?

A No.

Q You haven't?  Were you aware of a draft report?

A No.

Q Draft November 9, 2015.  I guess that would have

been after the October 22nd meeting?

A What's the date on it?

Q November 9.

A Would have been after October 22nd, yes.

Q So that would have been after the owners meeting?

A Correct.

Q All right.  So this e-mail of Mr. Carter to

Michael Crosby says, "Carl has provided you and me

preliminary bullet notes from the assessment."

Who is Carl, do you know?

A Well, first of all, this is not a memo that I

was --

Q Sure.  This is Santee Cooper.  That's right.

A -- Santee Cooper.  I imagine that Carl was Carl

Rau (ph).

Q Okay.  And who was he?

A He was, at the time, I think a contractor or

consultant to Bechtel.

Q Very good.  And it says, "Carl has provided you
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and me preliminary bullet notes from the

assessment.  See below.  SCE&G has not seen this

yet."  The next line says, "I do not see any real

surprises.  The Bechtel projection on commercial

operation dates is sobering."  So remember I asked

you a little earlier about could you have gone out

in 2013 and 2014 and gotten an independent

analysis.  This wasn't a cheap analysis.  I think

it cost, what?  A million dollars?

A Correct.

Q Okay.  But it was -- someone was able to do it or

some company was able to do it, right?

A Bechtel was able to do something.  The question

was it accurate.  So the feeling that SCE&G was

that it was not accurate.

Q So now we get to where Santee Cooper thinks it was

accurate.  You've heard that hadn't you?

A I don't know that I ever heard Santee Cooper

thought it was accurate.

Q Okay.  You said they didn't seem any surprised,

but that may not be the same as thinking it's

accurate.

A I think when he says, "don't see any real

surprises" and then it says something was

"sobering" I think that would be a surprise.
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Q Okay.  "Once a CEO meeting is scheduled, Carl will

work the schedule and sit down with Byrne . . ."

I guess that's you?

A It would be me.

Q "And me," that would be Michael Crosby.  Did y'all

have the sit down?

A I don't recall having a sitdown meeting.

Q Who is Jeff Archie?

A Jeff Archie is the chief nuclear officer for

SCE&G.

Q "And also a separate meeting which Jeff Archie's

staff, but he needs to get you," which would be

Michael --

A Lonnie. 

Q Lonnie Carter, "and Kevin nailed down first. Per

Carl, the CEO meeting is looking like the 22nd,"

which is what you mentioned earlier, "or 23rd.

Marty told me your schedule is better."  So now,

Carl Rau sends a note on the 13th, which is a day

earlier, "Michael, the attached is hot off the

press.  Preliminary assessment, which will form

the basis of our presentation to the execs.  I did

not include recommendations, as they are still in

development and will be part of the exec review."

Is that what -- did I read it correctly?
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A You did read it correctly.

Q Okay.  Did you see the preliminary assessment?

A If what Carl means by preliminary assessment was

the presentation given to the owners on

October 22nd, I did.

Q So probably a draft of the bullet points or the

PowerPoint?

A It was labeled preliminary.  I don't -- that's

what I remember about it.

Q But you did see that?

A I did.

Q Now, it says the Scope of the Assessment.  The

first point says evaluate the status of the

project to assess the Consortium's ability to

complete the project on the forecasted schedule.

That was an important thing to know, wasn't it?

A Would be an important thing to know?

Q It's important to know whether the Consortium

could complete the project on that forecasted

schedule?

A An assessment of Consortium's ability to meet

schedule was -- complete the project on the

forecasted schedule.  And assessment of the

Consortium's ability to meet schedule was -- would

have been important, yes.
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Q Right.  And they actually evaluated it from a

third-party which had not -- Bechtel had been

involved a little bit in the project, hadn't they?

A They had been involved up front with the

development of the combined operating license.  It

was a different group within Bechtel.

Q I think back in 2010 or something like that?

A Earlier than that, probably.  Yeah, earlier.

Early in the project, yes.

Q Okay.  And then Bechtel's focus wasn't on the

cost, so that's -- we talked about that.  And this

team consisted of some of the . . . Now, let's go

to the next page, please, Steve.  The first bullet

point on the top of the page, if you'll read that,

please.

A "Project management approach used by the

Consortium does not provide appropriate visibility

and accuracy on project progress and performance."

Q Do you agree with that?

A No, I'm not sure that I would agree with that.

Q Who is the -- who was the project manager?  Would

that be SCE&G?

A The project management approach used by the

Consortium, they're referring to the Consortium of

the time it was CB&I and Westinghouse.
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Q And then let's go to the second one.  Would you

read that, please.

A "There is a lack of accountability in various

departments in both the owner's and the

Consortium's organizations." 

Q Do you agree with that?

A I would not agree with it from the owner's

organization, no.

Q Eventually, the reporter, I guess, expands or

explains that bullet point?

A I don't recall.  I'm sure we'll see it.

Q Right.  And then the next one says, you can read

it, please.

A "The current hands-off approach taken by the

owners toward management of the Consortium does

not allow for real-time, appropriate cost and

schedule mitigation."

Q Do you agree with that?

A No, I would not agree that there was a hands-off

approach taken by the owners at all.

Q Okay.  And then the third one I think we skipped

says "The Consortium's lack a project management

integration is a significant reason for the

current construction installation issues and

project schedule delays."  See that?
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A I do.

Q You agree with that?

A I think there's probably at least something there,

yes.

Q It uses the term "resolution of constructability

issues."  You recall in another documents -- and I

can't pull them right now -- but the

constructability issues related to -- mostly to

plans not being finished or plans on hold?

A The constructability issues generally refer to a

specific design, not being constructable by the

construction.  So you have a design engineer that

designs something one way, and when the field goes

to install it, they say, "I can't do this."

Sometimes it's, "I don't want to do this" or it's

"there's a better way to do this" or "this is

difficult for us to do."  So constructability

reviews get linked into that.  So sometimes it's

actually preference of the constructor.  But it's

a difference between what the design engineer

believes can be done easily the field and what the

field thinks can be done easily in the field.

Q The next bullet point talks about the Westinghouse

and the CB&I relationship was extremely poor.  Do

you agree with that?
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A I think that the Westinghouse and CB&I

relationship on-site wasn't bad.  I think at the

executive level I believe that the relationship

was strained.  And in fact, you know, at this

point in time the Consortium had come to the

owners and said CB&I wants out of the project, and

Westinghouse said we want to let CB&I out of the

project.  So, yes it was -- that was not a

surprise.

Q What does the term "commercial issues" mean in

relation to this bullet point?  The "relationship

is extremely poor caused to a large extent by

commercial issues"?

A I can only tell you what I know about commercial

issues between Consortium members.  So what

they're now referring to here, I don't believe

commercial issues between the owners and the

Consortium.  I believe that the Consortium members

themselves had some commercial issues, so --

Q Commercial, what does that mean?

A Just cost, cost issues.  Cost or terms.  So, you

know, if CB&I has agreed that they'll use their

facility to fabricate something and that's

fixed-price and Westinghouse sends a design change

and CB&I now cannot pass that cost along to the
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owners because it's fixed-price, then CB&I would

have an issue with Westinghouse because it's

costing more money for CB&I and Westinghouse is

the one that's issuing the design change.  So

there would be commercial dispute, just an

example.

Q But would the owners be responsible for design

changes on the fixed-price?

A That why I say it's a commercial dispute between

the Consortium members themselves because that

cost cannot be passed on to the others.

Q What if the designed change that was not the fault

of anybody, that maybe they should have known

better to design it different or what would -- why

would y'all not have -- why would the owners not

have been responsible?

A When the owners fixed the price of the modules

then they were fixed-price.  So if the design

needed to change, that was on the designer and the

constructor, not the owner.  So that's the -- that

was the EPC arrangement.

Q Okay.

A Now, there was a -- there would be, if there was a

change in law, the provision to allow them to get

a change order for them.  And there were other --
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type issues, but that's not really -- you know,

that's not a design change.

Q So the next red box is bullet point 1.  It says,

"Our preliminary assessment of the project

schedule is that the commercial operation dates

will be extended.  And the Unit 2 is another 18 to

26 months past June 2019.  And Unit 3, 24 to 32

months past June 20, 2020, with a 50 to 75 percent

probability."  Do you agree with that?  

A Did I a agree with it?

Q Do you agree with it, I guess?

A No.  I didn't agree with it.

Q Okay.  But if that's true, that's a long way out,

isn't it?

A It is a long way from the current forecasted . . .

Q From -- let's just say this is

November/December 2015.  The project shut down in

what month in '17?

A July.

Q July.

A July 31.

Q Two-and-a-half years.  From October or

November 2015 to July 2017, what percentage of the

project had been completed?  In other words, how

much did you gain on the final product?  Isn't
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there some numbers out there that --

A There certainly are.  I would be going from memory

and I don't know where the project stood at that

this point.  When the project was finished -- when

the project was canceled, I believe it was just

over 36 percent construction complete.  And the

Consortium looked at completion in terms of four

factors.  So they looked at engineering,

procurement, construction and start up.  I gave

you a number that was composite of those four

things, and I think they were about 60 some

percent complete at termination.  But the

construction percent complete, I think there's 36

point something.  

Q Do you remember the numbers of all four of

those --

A I don't.

Q -- categories?

A I don't.

Q Is there a document somewhere that would say that?

A Yes.

Q Do remember what kind of document it was?

A I think you'll find that in the BLRA quarterly

report.

Q Okay, good.  Was the extended timeframe reported
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to, at least the one that Bechtel did, reported to

PSC?

A No.

Q Was the extended time frame by Bechtel reported to

the public?

A No.

Q Was the extended time frame reported to investors

or potential financial buyers?

A No.

Q The next box says, "The Consortium's forecast for

schedule durations, productivity forecasted

manpower peaks, and percent complete are

unrealistic."  Do you agree with that?

A Not all of it.  So, the productivity, I would say

yes, I believe that.  The forecasted manpower

peaks, no, I would not believe that.  I don't know

what they mean by percent complete are

unrealistic.  I think percent complete was what it

was.

Q What are they talking about, the forecast?

A Forecast percent complete, again, I'm not sure

what they mean by forecast percent complete or how

that would differ from schedule duration.

Q Would you read the next box, please.

A Okay.  "The owners do not have an appropriate
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project controls team to assess/validate

Consortium reported progress and performance."

Q Do you agree with that?

A No.  No, I don't agree with that.  This is one of

the reasons why I was trepidatious about having

Bechtel do the evaluation in the first place, is

that I believe that they were looking for work on

the project.  Some of the things that I saw in the

report were indicative of the fact that I believe

that they were looking for work on the project.

Q In layman's terms, you think they fudged the

report to get some work?

A I think that they embellished some of these points

where they could slot themselves in to help out.

Q You agree that construction productivity was poor?

A I think productivity was poor, yes.

Q Did you agree that manual and non-manual overtime

was negatively affecting productivity?

A No, I'm not sure that that was the case.

Q Did you agree that CB&I's work planning procedures

were overly complex and inefficient?

A I do think that there were -- there's certainly

room for improvement in CB&I's work process and

procedures, yes.

Q I'm not sure I understand the next bullet point,
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which is the indirect to direct ratio.  What does

that mean, those two terms?

A On any construction project you have direct craft.

And the direct craft would be people that actually

get credit for doing work.  So if I'm welding

something together, the welder is a direct craft.

The indirect craft would be people that support

the direct craft, so if I have a scaffold that

needs to be built to get that welder up to weld

this component, the scaffold builder is the direct

craft.

Q I got you.

A So there are direct craft and indirect craft.

Q Administrative personnel would be indirect?

A Administrative personnel would be field

non-manual.

Q You can out maneuver me in those areas, now.

Field non-manual turnover is high at 17.4 percent.

Do you agree with that?  

A Do I agree with the number or that it's high?

Q That it was high?

A I would say that's probably high.

Q And do you have any reason to think the number's

wrong?

A I don't.  I just validate the number.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS EXHIBIT GCJ - 12 
Page 233 of 274

ELEC
TR

O
N
IC
ALLY

FILED
-2018

Septem
ber24

10:04
PM

-SC
PSC

-D
ocket#

2017-370-E
-Page

475
of490



   233

T h o m p s o n  C o u r t  R e p o r t i n g ,  I n c .
w w w . t h o m p s o n r e p o r t i n g . c o m

S t e p h e n  A .  B y r n e  -  A u g u s t  1 4 ,  2 0 1 8
R i c h a r d  L i g h t s e y  e t  a l .  v .  S C E & G  e t  a l .

Q Sure.  "The current construction percent complete

per month is one-half percent versus plan of

1.3 percent."  Do you think that's reasonably

accurate?

A I certainly know there were times when a

.5 percent per month would have been accurate.

But I don't know that at this point time it was

accurate.  I'm not saying it wasn't, I just don't

know that it wasn't.  And when Fluor came in, they

were able to increase that percent complete per

month fairly significantly.

Q They complemented the safety.  Y'all were good

about things like that?

A I think the Consortium did a fairly good job with

safety.

Q Okay.  And the last page, please.  And the first

one says, "Resolution of many engineering and

design coordination reports is behind schedule."

Do you agree with that?

A Yes, I would.

Q And did you agree that the backlog was not getting

better but getting worse?

A I would agree with the statement here that says

"the backlog is not decreasing."

Q The third bullet point down says, "There is
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significant engineering and licensing workload

remaining for electrical design, I&C, post

construction design completion, ITAAc closure,

etc.  Much of this remaining engineering will

potentially impact construction."  What is he

basically saying?  What does that mean?

A That there's a significant amount yet of

engineering workload.  Even if things like the

issue for construction, drawings were 100 percent

complete, there are still engineering workload

that has a take place.

Q To be done?

A To be done.  So some of that could have a

potential impact of construction.

Q Were the owners or the Consortium in charge of the

LAR work?

A The short answer is.  The owners would submit the

LARs to the Nuclear Regulatory Commission.  In

large measure, the engineering work from the LARs

would have to come from Westinghouse because it

was their design.  It had to be a collaborative

effort.

Q So this report or these notes actually

complemented the work on the LARs?

A Yes.
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Q You agree with that?

A Yes. I'm not surprised.

Q Then it said there's procurement problem,

disconnect between construction need dates and

procurement dates.  There was 457 open WEC and

2907 open CB&I.  Is that high?

A The short answer is I'm not sure for a megaproject

if that's high or not.

Q They were basically saying that procurement was

being -- was late because it interfered with the

construction needs.  Is that correct?

A That's correct.

 

MR. BELL:  Let's go ahead and take a short

break.  I think we're at the end at the tape

anyway.

THE WITNESS:  This concludes video number 3

in the video deposition of Stephen Byrne.  The

time is approximately 4:44 p.m.  We are now off

the record.

- - - - - 

(Whereupon, there being no further

questions, the deposition concluded at

4:45 p.m.)
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August 23, 201 3

Kevin B. Marsh
Chairman & CEO
SCE&G
220 Operation Way D302
Csyce, South Carolina 29033

Dear Kevin:

For almost two years, SCE8,G and Santee Coo er hav
(Westinghouse and CB8,I) to

ooper ave been working with the Consortium

fabrication facility. When we dis
to correct submodule delivery issues from the Lak Cha e aries

the Chica o Bnd e & tr
iscussed these problems earlier this year, we w re h f I h

g g on (CB& I) acquisihon of The Shaw Group (February 2013) woul h

e opeu t at

an overall positive impact on the ro'ect, and
wou d ave

a ii y o a ricate and deliver submodules.bTI I fb' j, an particularly, a positive impact on the Consortium's

On Apr)l 9, 2013, we met in Columbia with CB&I executive leadershi to
fabrication status, to include its lsn

ers ip o review its module
i cu e is pan to correct Lake Charles performance issues. CB&l

committed lo deliver 63 submodules by the end of 2013. Several days after the meetin, CB8,I
provided its submodule delivery schedule, also dated April 9, 2013, which corn
only 69 submodules for the remainder of 2013.

pri, 3, ich committed CB&l to

As anticipated, the CB&I submodule delivery schedule was integrated into Ihe overall ro'sct
schedule and resulted in a delay to substantial completion of V.C. Summer Unit 2.

tif d I totw I o th
SCE&G at an Analyst Day presentation June 5, 2013.

mon s and publicly announced to the financial community b Y

As I am sure you are aware, based on Ihe CB&l schedule, only five of thirteen
submodules have been delivered as of this w

'
i een scheduled

as 0 is writing. A&hough early indications seemed positive
a executive management were engaged in improving the performance at Lake Charles,

the delwery record unfortunately demonstrates th
jeopardy once again. i know you agree that this is unscw,ptsble.

es o erwise, placing the ro'ect sc

y odules has been a major source of concern and riskThe Consortium's inabilit to deliver schmo
or is project for a long time. At the last president's meeting on June 21, 2013, the

Westinghouse snd CB&l discussion demonstrated thai th d
re oive crilical projed issues. The Consortium's sch0

ey 0 not fundion well as a team to

associated module dela 0

's schedule performance, including any
mo u e e ay costs currently embedded in project costs cr future claims against the

0 10 . 4101 'men Comosc 21431 2001 Ic 761.'7 61.7220 Po so 2040101 I Immeicooollec2lmololel
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Kevin B. Marsh
August 23, 2013
Page 2

project, ars simply unacceptable to Sanice Cooper. Our view ls that lhe Consortium's inability to
fulttll their contractual commlknents in a timely matter places ths project's future in danger.
SCESG and Santee Cooper need to examine together the remedies provkled for under the EPC
for the Consortium's failure to perform and exercise th'e fullest extent those remedies to protect
our interacts.

Kevin, based on our discussion, I know that you share my concern for the fabrtcation of the
subrnodules in s timely manner. This hss become a critical issue for gw project and our
companies. I recommend that we meet wkh our senior team members involved in ths project
and develop a plan forward. Th'e plan should make deer that we hold the Consortium
accountable for the costs lo our companies and should Insist on lhe Corwoidum providing a
realtrtlc plan that can be executed by ths Consorgum to fabricate and deliver the submodules in
a timely manner to complete the project on schedule.

Please call me soon to further d'scuse this matter.

Sincerely,

onnle N. Carter

LNC:aih

Confidential Treatment Requested by Santse Cooper ORS 00073600
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From:
Sent:
TQ:

Subject:

MARSH, KEVIN B &KMARSH scana.corn&

Tuesday, June 4, 2013 11:48 AM

ROWLAND, PAULA &PROWLAND scans.corn&; MARSH, KEVIN B
&KMARSH scana.corn&
Directors

Paula,
Will you please forward the following message to the directors. Thx. Kevin

Late last week we received the module delivery schedule we asked CB&i to provide us. In our meeting with their new
Ci 0 Phil Asherman earlier this ear we asked them to ive us a module delive schedule we could rel on for lannin
and scheduling purposes. We explained that Shaw had failed numerous times in providing an accurate schedule. They
have given us their revised schedule, and based on that schedule the completion of Unit 2 will slide from March 2017
until late 2017 or the first quarter of 2018. Completion of Unit 3 will also need to move, but they have not focused their
efforts on that calculation at this time. We are in the process of reviewing the new schedule and will continue to work
with CB&l to gain an appropriate level of comfort with the new completion dates. The impact on cost has not been
determined and will certainly be a challenge given our previous settlement with Shaw that we would not incur any
a itlona costs re ate to mo u e e wary e ays, n a positwe note, t e ast t ree mo u es we ave recewe ave
come in ahead of the latest schedule dates. Too early to tell if this will continue.

I wanted to give you this update because we will be doing our annual analysts presentation in NYC tomorrow. ~While we
cannot determine the actual cost of the delay at this point we are doing our best to define some preliminary boundaries
on the cost of the delay to keep the market from assuming the worst. Jimmy, Steve and I will be working on this today
in preparation of the meeting tomorrow. I will keep you posted as we know more.

If you would like to listen to the analysts presentation tomorrow, it starts at 8:30 in the morning and should be
accessible through our website.

Thanks,
Kevin

803-543-5200

CONFIDENTIAL SCANA RP0034696
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santeecooper'C

Summer New Nuclear Deployment Project
Units 2 and 3

Board of Directors Meeting

June 24, 2033
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Unit 2 Schedule — Delay Summary santee cooper

~COL Recei t Substantial Com letion
Base COL Module

20 2018
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Module Delay — Estimated Cost Impact iP t p,„.

EPC

Area
Increase

Notes
($ millions)

119 Target/T8M Categories — Labor Carrying Cost

EPC Escalation

Owners'ost

Total

Liquidated Damages

Net after LDs

139 Firm Categories — Affected Constr. Milestones

130 Unit 2 8 3 Staff Carrying Cost 8 assoc. OHs

388
~ r

(131) ~ Capped at $77.75M per Unit

257

141

116

A~|sum tions:
~ Unit 2 Delay — 12 months
~ Unit 3 Delay — 9 months
~ EPC Change Order — no base contract price increase
~ Long Lead Equipment (non-module) — no delivery deferrals
~ Owners'ost — no hiring deferrals

M M
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EXECUTIVE MANAGEMENT REPORT
Cumulative Cash Flows santee cooper

$5,500

V. C. Summer - New Nuclear Deployment Project
SCPSA 45% Share

(Leillions)
CONFIDENTIAL- SCPSA Nuclear Operations & Construction
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Near-Term Milestones santee cooper*

Unit 2 Milestones

CA04 — Lift / Set / Align

Condensers — Lift / Set / Align

CA20 — Lift / Set / Align

Containment Vessel Ring 1 — Lift / Set / Align

Projected Date

Sep 2013

Oct 2013

Nov 2013

Nov 2013

Unit 3 Milestones

Nuclear Island Basemat — Place FNC

Projected Date

Oct 2013
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